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I.  Introduction


The antitrust community is engaged in a renewed debate over the legal test for exclusionary conduct under Section 2 of the Sherman Act.  We are mired, it is said, in a fierce “exclusionary conduct definition ‘war.’”
  Sparked by notable decisions in Trinko,
 Microsoft,
 and LePage’s,
 this struggle has produced no shortage of combatants. 

Indeed, scholars, economists, and notable practitioners have advanced numerous proposals for a general definition of “willful” acquisition or maintenance of monopoly power, the critical conduct element of a Section 2 monopolization offense.
  These tests include: (i) determining net effects on consumer welfare (or net competitive effects)
; (ii) engaging in a weighted comparison of competitive effects
; (iii) determining if the defendant’s conduct involved a “profit sacrifice” or made “no economic sense” absent maintaining or enhancing market power
; (iv) assessing whether the defendant’s conduct excluded “equally efficient” rivals
; and (v) applying rules of per se legality and illegality depending on whether the conduct harmed rivals “only” through efficiency.
   Many of these tests, their proponents urge, supply a “one size fits all” framework within which the legality of all exclusionary conduct can be assessed.

My purpose is to take a step back from the contest among these positions and examine the legal basis by which courts adopt Section 2 tests (or doctrines).  If unifying principles that guide the selection of appropriate Section 2 legal tests can be identified, such principles may pragmatically assist courts in choosing among often very different proposed tests, a task that the federal courts undoubtedly will confront in the coming years.

The stakes in the outcome are high.  Except for a few well-defined classes of conduct, the meaning of “willful” acquisition or maintenance of monopoly power is essentially up for grabs.   Many firms with putative monopoly power operate in industries where preserving incentives to innovate is crucial to producing significant contributions to consumer welfare.  Legal tests that wrongly curb a monopolist’s incentive to compete or improperly enable a monopolist to impede or vanquish would-be rivals threaten significant and lasting harm to both competition and consumers.

In what follows, I explain that the relatively few clear guideposts in Section 2 case law expose the underlying principle for crafting Section 2 legal tests where the statute’s application is unsettled.   Section 2, these guidepost decisions show, is not “one size fits all.”  Instead, courts have recognized that different legal tests may properly apply to different conduct.  The key is that each legal test reflects an expression of the same underlying “Rule of Reason.”   Although courts usually express the Rule of Reason as a specific step-wise test for assessing the legality of conduct, the Rule of Reason more generally provides a principle for generating antitrust doctrines in a common-law fashion.  This is, after all, the lesson of particularized rules courts have crafted under Section 1 (such as per se rules), all of which implement the Rule of Reason.

Section 2’s Rule of Reason, so understood, asks:  For the type of conduct at issue, which legal test is likely to maximize consumer welfare over the long run?  Applicable considerations include not only the likely consumer harms and benefits from the conduct, but also the risks of false positives, false negatives, and legal process costs.   As settled Section 2 doctrines (such as the cost-based predatory pricing rule) illustrate, different conduct may justify applying different legal tests, and the appropriate test need not assess net competitive effects in a specific case.  Rather, the assessment of net competitive effects is first performed at a “systemic” level: the point at which the legal test is selected.   Put differently, although Section 2 directs courts to apply a single underlying principle, that principle need not -- and, indeed, cannot -- find expression in a single operational legal command.

This understanding of Section 2’s Rule of Reason reconciles the case law in a way that provides a foundation for courts to select among competing legal tests when confronted, as Section 2 courts often are, with conduct that may not fit a settled liability rule.  This is not to suggest that courts should create refined categories of conduct that will lead to wasteful litigation over characterization.  Courts can develop practical and  administrable categories, just as antitrust courts have for over a century in numerous other contexts.   Indeed, focusing on the impact of different possible legal tests will sharpen, rather than obscure, the underlying analysis.  What is required, as the Supreme Court has explained in a different context, is an “enquiry meet for the case.”
  The stakes are too high to embark instead on a quest for a “universal test for section 2 liability,” a “‘holy grail’ that may never be precisely located.”

II. 
Section 2 and the Rule of Reason

A.
Is Section 2 Doctrine Incoherent?


Over a century since the Sherman Act’s passage, and some forty years since the Supreme Court held that Section 2 condemns the “willful” acquisition or maintenance of monopoly power, great uncertainty persists as to the test for liability under Section 2 of the Sherman Act.
  It is settled that Section 2, as applied to conduct directed to impeding rivals, condemns only “exclusionary” conduct and does not invalidate monopoly power acquired or maintained through superior skill, foresight, or industry.
  Yet the federal reporters are replete with cases that repeat this distinction, reach outcomes, and yet fail to articulate a clear principle or operational legal test that separates lawful from unlawful conduct.

The Supreme Court in Aspen
 came closest to specifying a general test that governs exclusionary conduct under Section 2.
  Quoting Professor Areeda, the Court stated:  “‘Thus, “exclusionary” comprehends at the most behavior that not only (1) tends to impair the opportunity of rivals, but also (2) either does not further competition or the merits or does so in an unnecessarily restrictive way.’”
  But this statement, as many commentators observe, raises more questions than it answers.
  Indeed, advocates of rival Section 2 legal tests treat Aspen as a mirror, reflecting support for their favored doctrine.  

For example, the phrase “or does so in an unnecessarily restrictive way” is read by some to imply a test of comparing (or assessing net) pro- and anticompetitive effects akin to the “full” Rule of Reason under Section 1.
  The Court’s reasoning, however, does not compel this reading.  The Court framed the issue as whether the jury was entitled to find “that there were no valid business reasons” for its termination of a profitable joint venture.
   The Court concluded that “the evidence supports an inference that Ski Co. was not motivated by efficiency concerns and that it was willing to sacrifice short-run benefits and consumer goodwill in exchange for a perceived long-run impact on its smaller rival.”
  Because the Court concluded that the defendant failed to establish a justification for its conduct, the Court did not reach whether a proven efficiency benefit triggers an assessment of net competitive effects.

Indeed, the Aspen Court’s treatment of the “valid business reason” defense is taken by others to support a quite different test: that a profit sacrifice is a necessary condition to impose liability under Section 2.
   Defenders of the profit sacrifice test emphasize that the Court rejected the defendant’s justification because it engaged in a profit sacrifice and invoked Robert Bork for the proposition that “[i]f a firm has been ‘attempting to exclude rivals on some basis other than efficiency,’ it is fair to characterize its behavior as predatory.”
  But because the Court rejected the justification offered, Aspen did not reach the question of whether engaging in unprofitable conduct is necessary to find a Section 2 violation.  Put simply, “Aspen does not directly answer the question” of “what is the proper approach to assessing dominant firm conduct under Section 2 when it produces both anticompetitive effects on rivals and consumers (i.e., inefficiencies) and procompetitive effects for the alleged excluding firm (i.e., efficiencies).”
  

The Supreme Court’s failure in Aspen, and in its subsequent decisions in Kodak and Trinko,
 to specify an operational legal test that generally governs Section 2 cases has led some to deride current Section 2 doctrine as “incoherent”
 or “truly vacuous.”
  To the extent this criticism means that the Supreme Court has failed to provide a clear, crisp general test for distinguishing lawful from unlawful conduct, the criticism is surely valid.   Aspen typifies the difficulties of deriving from many Section 2 cases operational legal rules that decide other cases.

But there is a crucial respect in which the criticism is unfounded.  The absence of an articulated general test for exclusionary conduct does not mean that a unifying principle cannot be found in the cases.  Section 2 is not an entirely uncharted, mysterious sea where reference points are completely lacking.  After all, some Section 2 cases do articulate legal tests.  Moreover, for at least some categories of conduct, the boundaries of liability are implicit in cases’ outcomes.  By examining these beacons of relative clarity in otherwise murky waters, a coherent underlying legal principle that explains the choice among different Section 2 legal tests can indeed be detected.  That principle, in turn, provides the normative basis for selecting the appropriate Section 2 legal tests to govern the relatively larger body of conduct for which the boundaries of Section 2 liability remain uncharted.

B.
Detecting an Underlying Principle: The Spectrum of Section 2 Legal Tests

The first step in detecting an underlying principle for crafting Section 2 legal tests is to examine the few areas in which Section 2 liability tests are relatively clear.
  What is striking is that courts have not implemented Section 2 through a single legal test.  Rather, Section 2 courts have either created different legal tests to cover different types of conduct or have applied a single legal test differently depending on the type of conduct at issue.  Moreover, these legal tests (either express or implied) are “interventionist” to different degrees.  Certain conduct is unlawful only in very specific circumstances or not at all; that is, the applicable doctrine is relatively less interventionist.  For other conduct, the applicable doctrine allows illegality to be found in a broader set of circumstances, and the doctrine is more interventionist.  At the extreme, certain conduct is virtually per se illegal under Section 2.

To demonstrate this, it is useful to place the most important “guidepost” Section 2 decisions (that is, those few Section 2 cases that articulate or imply operational legal tests) on a spectrum based on the level of intervention permitted by a particular Section 2 legal test, as illustrated below:
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At one end of the Spectrum is conduct that the federal courts deem essentially per se lawful (or “privileged”) under Section 2.  An example is merely charging either a monopoly price
 or an above-cost limit price (that is, a price exclusionary not because it is below the defendant’s costs, but rather because it is set below the prices entrants could profitably charge and is lower than would be charged absent an entry-deterring strategy).
  Also privileged is “superior skill, foresight, and industry.”  Although there is great debate as to what falls within that category,
 the irreducible core appears to include conduct that impedes rivals only because it improves the perceived quality of the defendant’s product, or investments in new product development directed at such improvements.

  Moving along the Spectrum, a more interventionist test is the below-cost pricing (or predatory pricing) rule.  Pricing low is lawful unless it is both below some measure of cost and there is a reasonable prospect of recoupment through enhanced or maintained monopoly power.
  Critically, the predatory pricing rule generally does not include opportunity costs (that is, foregone profits) as part of calculating whether a price is below cost.
   Instead, the rule only condemns pricing below some measure of actual costs.
  Therefore, under the predatory pricing rule, a price-cut may be lawful even if undertaken by a monopolist solely to drive out rivals and enable the monopolist to retain or obtain monopoly power.

The next test along the Spectrum is the so-called “profit sacrifice” test, which sometimes is articulated as the “no economic sense” test.   Under this legal test, conduct is unlawful only if it makes sense because of the prospect of excluding rivals and augmenting market power.
  The test, it is argued, ensures that a monopolist retains an incentive to compete by condemning conduct only when an anticompetitive objective is unambiguous, because the conduct would not have been undertaken absent the prospect of obtaining or maintaining market power.
  The test is more interventionist that the predatory pricing test because, among other reasons: (i) the no economic sense test examines the profitability of incremental conduct, rather than overall profitability; and (ii) the no economic sense can in some circumstances include opportunity costs that the cost-based predatory pricing rule excludes.

A number of courts have employed this test, as influentially formulated by Robert Bork, to define “predatory conduct.”
  Moreover, the Antitrust Division has advocated this test as the correct principle to apply to much exclusionary conduct, including a refusal to deal with a rival.
  Although the Supreme Court in Trinko declined to declare that a profit sacrifice is required to condemn a monopolist’s unilateral refusal to deal with a rival, the Court distinguished Aspen as (unlike Trinko) involving a profit sacrifice and termination of a prior course of dealing.
  On this basis, some courts have read Trinko to require that a plaintiff challenging a similar refusal to deal allege a profit sacrifice to state a claim.


Moving along the Spectrum from unilateral refusals to deal with rivals we come to other unilateral conduct (such as product design) and exclusionary vertical agreements.  The Section 2 legal test that applies to such conduct is largely unsettled.  However, an examination of the D.C. Circuit’s en banc decision in United States v. Microsoft Corporation,
 suggests that courts as a practical matter judge vertical exclusionary agreements more stringently than unilateral conduct.


In Microsoft, the D.C. Circuit articulated a step-wise “general rule” for assessing the legality of conduct under the Sherman Act:

· First, the plaintiff must demonstrate that “the monopolist’s conduct has the requisite anticompetitive effect”; that is, an effect that “harm[s] the competitive process and thereby harm[s] consumers.”

· Second, the defendant may rebut this prima facie case by offering a procompetitive justification – “a nonpretextual claim that its conduct is indeed a form of competition on the merits because it involves, for example, greater efficiency or enhanced consumer appeal” – “which shifts the burden back to the plaintiff to rebut” the efficiency claim.

· Third, “if the monopolist’s procompetitive justification stands unrebutted, then the plaintiff must demonstrate that the anticompetitive harm of the conduct outweighs the procompetitive benefit.” 

This framework is virtually indistinguishable from the general test courts employ under Section 1’s Rule of Reason.
  Indeed, Microsoft invoked the seminal Rule of Reason case, Standard Oil Co. v. United States,
 for the proposition that the Rule of Reason supplies “the proper inquiry under both sections of the Act.”
  For this reason, some read Microsoft to mandate applying in Section 2 cases a Section 1-like Rule of Reason test that assesses net effects on consumer welfare.
  

Microsoft, however, does not compel courts to engage in a net assessment of the effects of conduct on consumer welfare.  The court actually engaged a comparison of effects only with regard to Microsoft’s restrictions on computer manufacturers’ modifications of the Windows start-up screens. This conduct, which impeded rivals but the court found justified by substantial efficiencies, was implemented through agreements and also would be subject to Sherman Act Section 1’s Rule of Reason. 
  By contrast, when it came to Microsoft’s unilateral “product design” conduct -- for instance, Microsoft’s decision to design Windows “to override the user’s choice of a default browser in certain circumstances” and Microsoft’s commingling of operating system and browser code -- the court, while using the language of comparing effects, in fact avoided that inquiry.  Rather than compare effects, the court found in some cases no anticompetitive effect; in some cases no justification; and in others no rebuttal to the justification.
  This is consistent with how earlier courts treated product design decisions.  Although some decisions framed the inquiry in terms of “reasonableness,” in practice courts subjected the product design conduct to a “no economic sense” test,
 found the conduct privileged superior skill foresight and industry because it harmed rivals only through increasing product quality,
 or concluded that the conduct lacked any efficiency justification.


The Microsoft court also recognized that the legality of certain Microsoft conduct could not properly be evaluated under a step-wise net effects test.  First, the court rejected the plaintiffs’ argument that Microsoft’s development of its IE Access kit (IEAK) made no sense except to preserve monopoly power because “[a] monopolist does not violate the Sherman Act by developing an attractive product.”
   Second, the Court held lawful Microsoft’s configuring of its Java Virtual Machine (JVM) to be incompatible with Sun’s JVM, while condemning certain other conduct Microsoft engaged in to advance its version of Java.
  While again using the language of balancing (or comparing effects), the court did not balance.  Instead, it held that creating a superior version of Java, one that “allows applications to run faster on Windows than does Sun’s JVM,” has no anticompetitive effect.
  In other words, the court determined that impeding rivals (which Microsoft’s provision of IEAK and its development of its JVM did) through only efficiency was, in effect, privileged “superior, skill, foresight and industry.”


Microsoft, like Aspen, thus raises more questions than its answers, but three points appear clear: (i) the court compared competitive effects in the case of exclusionary agreements; (ii) the court avoided comparing effects in the case of Microsoft’s unilateral/product design conduct; and (iii) the court recognized that certain conduct ought not be subject to a balancing test, even if it has some negative effect on rivals or consumer welfare, because it is privileged skill, foresight, or acumen.

Rounding out the Spectrum -- at the interventionist end -- are cases that have condemned conduct as either (i) nakedly anticompetitive (in the sense that the conduct was reasonably likely to cause anticompetitive effects and lacked any justification); or (ii) nearly per se illegal under Section 2.  A notable example of the first category is Conwood Company, L.P. v. United States Tobacco Co.
  In that case, the defendant monopolist removed its rival’s point-of-sale advertising thereby diminishing growth of its rival.
  The defendant could offer no justification for conduct that had no purpose except to advantage its own product by impeding rivals.  Because the conduct was anticompetitive, lacked an efficiency justification, and entrenched the monopolist’s position, the court held it unlawful.
  The second category differs from Conwood in that no defense is permitted; the conduct, if shown likely to contribute to monopoly power, violates Section 2.
  Such conduct includes bad-faith enforcement of invalid patents,
 sham litigation,
 and assertion of patents obtained by fraud on the PTO.
 

C.
Explaining the Spectrum: Section 2 Doctrines as Expressions of the Rule of Reason

Sorting these relatively few “guidepost” decisions from least to most interventionist is illuminating.  The Spectrum demonstrates that Section 2 is not “incoherent” and that there is indeed an underlying principle at work.  Courts select the legal test that maximizes long-term consumer welfare or, put in the language of balancing, is on balance best for consumers.  The appropriate legal test -- the level of intervention -- does not necessarily ask whether the conduct produces net procompetitive effects in a particular case.  Rather, courts make a determination, at the stage of selecting the legal test, whether the proposed legal test itself is better for consumers than other legal tests.

1.
Distinct Section 2 Doctrines Reflect Courts Employing Decision Theory to Adopt Assertedly Optimal Legal Rules

Put more precisely, each legal test represents an attempt to minimize two sets of long-run costs that arise from applying legal tests to particular classes of conduct: error costs and legal process costs.  Legal process costs stem from the process of adjudication.  For example, a firm planning to implement a business strategy must consider whether its program will face a court challenge or agency investigation and the associated costs.  Error costs, by contrast, arise from imperfect information.
  Such costs include “false positives” (in the case of antitrust, costs from wrongly condemning conduct that benefits consumers) and “false negatives” (the costs from wrongly exonerating conduct that harms consumers).
  

Error and enforcement costs may result in over- or under-deterrence.  Error costs cause deviations from optimal deterrence because “decisions by a court will not only bind the litigation parties, but will also serve as precedent by which future conduct will be judged.”
  For example, the prospects that applications of a particular legal test may be inconsistent because the test is difficult to apply may deter a firm from engaging in conduct that benefits consumers.
  By contrast, other legal tests may systematically permit some conduct that harms consumers, resulting in under-deterrence.
   Legal process costs can deter conduct that may be desirable, or prevent challenges to undesirable conduct, because invoking the legal system imposes a “tax” on challenging or defending such conduct.

Economists have long applied this framework, known as decision theory, to evaluate legal tests in the presence of imperfect information.
  The optimal legal test minimizes the sum of expected error and legal process costs, because that legal test can be expected to minimize deviations from optimal deterrence, which in the context of antitrust can be expected to maximize consumer welfare.
   The upshot is that error and enforcement costs, in principle, can supply a reason to apply a Section 2 legal test other than one that conducts a case-specific assessment of anticipated effects on consumer welfare.  In the absence of such costs, long-run consumer welfare would by definition be maximized by such a test.  As one commentator has observed:  “If economic actors and legal factfinders were omniscient, such [a] balancing test[] would make good sense.  Courts and agencies could readily identify anticompetitive conduct, and firms in real time would be able to predict whether the possibly long-run competitive harm would outweigh the efficiency benefits and, thus, to avoid the anticompetitive conduct.”
  

“The problem, however, is that neither economic actors nor law enforcement entities are omniscient.”
  Imperfect information and adjudication create the risk of error and departures from optimal deterrence.  This is a particularly pronounced concern in antitrust, because antitrust law is not applied economics, but rather part of a system of law enforcement.  As then-Judge Breyer explained:

Nonetheless, while technical economic discussion helps to inform the antitrust laws, those laws cannot precisely replicate the economists’ (sometimes) conflicting views.  For, unlike economics, law is an administrative system the effects of which depend upon the content of rules and precedents only as they are applied by judges, and juries in courts and by lawyers advising their clients.  Rules that seek to embody every economic complexity and qualification may well, through the vagaries of administration, prove counter-productive, undercutting the very economic ends they seek to serve.

Viewed from this perspective, the position of a class of conduct along the Spectrum of Section 2 Legal Tests reflects a prediction of error and legal process costs from applying the selected legal test to that conduct as compared to applying some other legal test.  Put differently, the sum of expected error and enforcement costs associated with applying Section 2 to the conduct at issue is minimized by that conduct’s position on (that is, the specific legal test indicated for that conduct by) the Spectrum.
   There is, moreover, a general correlation between where particular conduct falls on the Spectrum and the expected costs of false positives.  In general, the higher the anticipated costs of false positives from condemning the conduct under alternative legal tests -- that is, the greater the long-run risk of deterring conduct that might benefit consumers -- the less interventionist the doctrine.  

For example, the costs of false positives associated with condemning monopoly pricing under any test other than per se legality would be massive.  Courts are ill-equipped to regulate price, and firms likely would have little guidance as to what price is “reasonable.”  Consumers obviously are harmed in the short-term by the charging of monopoly prices. But the law tolerates potential “false negatives” here (that is, not regulating a monopolist’s price when such oversight would not deter procompetitive conduct) because the costs (including deterring other firms from innovating) are just too high.
  As Judge Hand long ago summed up:  “The successful competitor, having been urged to compete, should not be turned upon when he wins.”

Similarly, in principle courts could condemn above-cost pricing under a test that seeks either to weigh net effects on consumers from the conduct or seeks to detect a profit sacrifice.
  A firm may cut price to just below its rival’s costs with the hope of driving the rival out (or deterring entry) and further raising prices.  But courts have declined to conduct that inquiry because, they assert, that legal test may chill price cutting that benefits consumers and, over the long-run, make consumers worse off.  As then-Judge Breyer reasoned in Barry Wright, even though certain above-cost price cuts amount to “potentially harmful behavior” the antitrust laws ought not condemn them, lest “a rule or precedent that authorizes a search for a particular type of undesirable pricing behavior end up discouraging legitimate price competition.”
  By contrast, at the other end of the Spectrum, the predicted costs of wrongfully condemning sham litigation are likely low.

That courts craft Section 2 legal tests to minimize expected legal process and error costs is not just evident from comparing different Section 2 doctrines on the Spectrum.  It is also expressly the task in which antitrust courts are engaged.  This is well illustrated by Trinko.  The Supreme Court did not stop its analysis upon concluding that plaintiff’s refusal-to-deal claim “does not fit within the limited exception[s]” to the principle that even a monopolist generally has no duty to deal.
  The Court further assessed whether “traditional antitrust principles justify adding the present cases to the few existing exceptions from the proposition that there is no general duty to aid competitors.”
  Here, the Court engaged in precisely the type of assessment of the costs of error and enforcement of competing legal rules described above.  

In particular, the Court reasoned, “the existence of a regulatory structure designed to deter and remedy anticompetitive harm” suggested a low risk of false negatives.
  “Where such a structure exists, the additional benefit to competition provided by antitrust enforcement will tend to be small, and it will be less plausible that the antitrust laws contemplate such additional scrutiny.”
  The Court then “weigh[ed] a realistic assessment of [antitrust]’s costs” against “the slight benefit of antitrust intervention.”
   Explaining that “[t]he costs of false positives counsels against an undue expansion of § 2 liability,” the Court concluded that condemning Verizon’s refusal to deal risked such costly “false positives,” particularly in light of difficulties in crafting effective relief.

By expressly comparing the relative costs of alternative legal rules (or outcomes), the Trinko Court did not break new ground.  For example, in Town of Concord v. Boston Edison Co.,
 then-Judge Breyer held that a price squeeze by a monopolist regulated at both levels of its operations does not violate Section 2 absent “exceptional circumstances.”
   He explained that, as a general matter, to label conduct exclusionary “one must believe that the anticompetitive risks associated with [the conduct] outweigh the possible benefits and the adverse administrative considerations.”
   Applying this principle, he concluded that the potential harms from a price squeeze by a monopolist regulated at both levels were low, but that “for institutional reasons, an antitrust rule making the price squeeze illegal threatens consumers.”
  These harms included both the possibility that condemning the practice may create incentives to raise prices and costly false positives.
  Other cases, too, adopt specific Section 2 legal tests on the stated ground that the selected test makes consumers, on balance, better off than competing tests.

2.
Employing Decision Theory to Adopt Particular Legal Tests Implements the Rule of Reason

The principle Trinko applied – that courts should minimize error and enforcement costs (or maximize long-term consumer welfare) in selecting legal rules – leaves a significant puzzle: How can the many distinct existing Section 2 doctrines, many of which do not contemplate a case-specific balancing of pro- and anticompetitive effects, be reconciled with the Microsoft court’s invocation of the Rule of Reason, and its step-wise methodology for assessing net pro- and anticompetitive effects as a general test for Section 2, a test the Microsoft court found supported by no less authority than United States v. Standard Oil?  After all, although the Trinko Court did not express a clear legal test, the Court made plain that Verizon’s refusal to deal ought not be subjected to a case-specific assessment of that conduct’s net contribution to consumer welfare.

The tension between Microsoft and Trinko is significantly eased when the Rule of Reason is recognized not to require a single legal test.  The Rule of Reason is not simply a specific doctrine that requires courts to assess anticompetitive effects, pro-competitive justifications, less restrictive alternatives, and whether the conduct gives rise to net anticompetitive effects.
  Rather, it also more generally expresses an underlying principle of maximizing consumer welfare, a principle courts implement by selecting the legal test that best serves the interests of consumers under the circumstances.

This understanding of the Rule of Reason is demonstrated by settled Section 1 rules that are equally expressions of the Rule of Reason.  The per se rule against price fixing and related conduct is one.   Per se rules are not distinct liability standards that spring from a source external to the Rule of Reason.  Properly understood, a per se rule provides a “conclusive presumption” that the conduct violates the Rule of Reason.
  The rule’s purpose is to minimize the sum of error and legal process costs.  As the Supreme Court explained in Maricopa, the per se rule “avoid[s] the necessity for an incredibly complicated and prolonged economic investigation into the entire history of the industry involved, as well as related industries, in an effort to determine at large whether a particular restraint has been unreasonable -- an inquiry so often wholly fruitless when undertaken.”
  In other words, determining whether a particular price-fixing arrangement might benefit consumers is not worth the error and legal process costs.  On the contrary:  “As in every rule of general application, the match between the presumed and the actual is imperfect.  For the sake of business certainty and litigation efficiency, we have tolerated the invalidation of some agreements that a full-blown inquiry might have proved to be reasonable.”

The per se rule itself is not absolute.  Courts have held it inapplicable when, for example, the joint setting of price by competitors is necessary to create a new product,
 or the restraint is an ancillary restraint.
  Courts adopted these doctrines because they confronted circumstances in which it did not serve the long-run interests of consumers to apply a rule of per se illegality to the conduct in question.  There is also the much-maligned per se rule that applies to tying arrangements.
  Employing a five-part test that requires finding market power and forcing, tying’s per se rule provides a distinctive test for determining whether arrangements that fall within its scope violate the Rule of Reason.
  All these tests too are expressions of the Rule of Reason, which the Court explained in California Dental in another context, “require[s] an enquiry meet for the case.”

Recognizing that the Rule of Reason permits courts to select the expression of its underlying principle that is optimal for consumers is also supported by the common-law nature of antitrust rules.  Courts are directed that there is a presumption in favor of the Rule of Reason,
 and to decide each case based on its particular facts, with due regard for the differences between the case before it and other cases.
  But a presumption in favor of the Rule of Reason is not the same thing as an inexorable command to apply its broadest expression (originating in Chicago Board of Trade
) in every case; and, as explained, courts have not.  The Sherman Act “invokes the common law itself, and not merely the static content” at any particular point in time.
  The “dynamic potential” of the common law authorizes courts to reevaluate expressions of the Rule of Reason to ensure that they fit the circumstances as economic learning and other conditions evolve.

Thus, when Microsoft invokes United States v. Standard Oil Co. for the proposition that Section 2’s meaning is guided by the Rule of Reason, the court is not invoking necessarily a particular legal test, but rather an underlying principle: select the legal rule that maximizes long-run consumer welfare.  As explained, how the Microsoft court in practice applied the Rule of Reason is entirely consistent with this framework.  The court engaged in actual “balancing” only in limited circumstances and privileged certain conduct as “superior skill, foresight, and industry.”  Microsoft does not require assessing net competitive effects when that test is inappropriate.  Proving this point, when confronted with a refusal-to-deal and related claims, a subsequent panel of the D.C. Circuit in Covad did not invoke Microsoft’s 4-part test and held that a profit sacrifice is a necessary element of a refusal-to-deal allegation.
 

Of course, one could equally call Section 2’s Rule of Reason as described above a “meta” Rule of Reason, to distinguish it from the Rule of Reason as a specific legal test applied to a particular case.
  The precise label matters not.  What does matter is that courts recognize both expressly in their reasoning and implicitly in their outcomes that (i) the appropriate test of whether conduct is “reasonable” under Section 1 or Section 2 can vary depending on the circumstances; and (ii) the appropriate test for reasonableness is the legal test that makes consumers in the long-run better off or, put equivalently, minimizes the sum of error and legal process costs.

III.
The Rule of Reason as a Normative Framework for Crafting Appropriate Section 2 Legal Tests

Recognizing that Section 2’s Rule of Reason requires selecting the legal test that minimizes error and legal process costs or, equivalently, maximizes long-run consumer welfare, states the objective.  The practical challenge courts confront is to translate this principle into operational legal tests.  This challenge is made more difficult and more important by the relative paucity of Section 2 “guidepost” decisions.  Save for a few discrete (but, as explained, revealing) areas, the appropriate Section 2 legal test is largely unsettled.  

Another aspect of decision theory, one that specifies the optimal form of a legal command, offers a framework for elaborating Section 2’s Rule of Reason.  This Article earlier established that different error and legal process costs explain the various legal tests that Section 2 courts apply to different conduct.  It now turns to the attributes of legal tests that, along with their substance, explain why various legal tests imply different expected costs: the extent to which a legal test takes the form of a rule or a standard and the legal test’s degree of complexity.  By applying this aspect of decision theory, courts can develop practical criteria for crafting appropriate Section 2 legal tests.

A.
Choosing Between Rules, Standards, and Degrees of Complexity

There are many ways to express the dichotomy between rules and standards.
   “One can think of the choice between rules and standards as the extent to which a given aspect of a legal command should be expressed in advance or left to an [adjudicator] to consider.”
  Differently stated, “[a] standard indicates the kind of circumstances that are relevant to a decision” and “is thus open-ended.”
  By contrast, “[a] rule withdraws from the decision maker’s consideration one or more of the circumstances that would be relevant to decision according to a standard.”
  A closely related but distinct attribute of a legal test is its degree of complexity.  There can be simple and complex rules; and there can be simple and complex standards.
  Whether assessed in terms of the “rules v. standards” or “simple v. complex” dichotomies, the difference between legal tests “is a matter of degree.”

In Part II above, this Article explained that Section 2 courts select the legal test that assertedly minimizes error and legal process costs relative to applying other legal tests.  Whether a legal test takes the form of a rule or a standard, and the test’s degree of complexity, critically affects the costs associated with applying a legal test.  In general, rules are less costly to enforce than standards.
  This is because firms are more likely to conform to a rule than to a standard, as the costs of predicting how an adjudicator will apply a standard (of equivalent complexity) are higher than predicting the application of a rule.
  Put in terms of error costs, rules (all else equal) are more likely to minimize enforcement costs and the false positives and false negatives that stem from the uncertainty of litigation outcomes.

On the other hand, if “standards cost more to enforce,” “[r]ules cost more to promulgate.”
  This is because producing precedents “is a costly activity.”
  To create rules, courts must “[o]btain[] and correctly evaluat[e] information concerning the various combinations of events or circumstances under which the general standard that the set of rules is designed to implement should be activated.”
   Moreover, changing a rule may be more costly in a common-law system than reaching a different outcome under a generally applicable standard.  

A legal command’s complexity introduces yet a different set of potential error and legal process costs.
  The simpler the legal test (whether a rule or a standard), the greater the risk of over- or underinclusion; that is, the greater the risk of false positives and false negatives that stem from the content of the legal test.
  Complexity also affects the magnitude of promulgation and enforcement costs.  Developing complex rules is more costly (i.e., requires more information) than delineating simple rules.  Similarly, it is more difficult to predict the results of applying a complex standard than a simple standard.

In other word, there is no perfect legal test: the choice of a legal test’s form and level of complexity involves tradeoffs.  A simple legal rule may reduce one set of error and legal process costs (by providing notice and reducing the risk of erroneous adjudication), but at the price of introducing another (over- and under-inclusion).  A complex standard may reduce problems of over- and under-inclusion, but at the price of substantial error and enforcement costs.   By contrast, a complex rule may in principle reduce both problems of over- and under-inclusion and enforcement costs, but at the price of very high promulgation costs.
   

The optimal tradeoff between the different error and legal process costs associated with different types of legal tests – the optimal form of a legal test – depends critically on two factors: (i) whether courts can accurately and effectively distinguish one class of conduct from another (that is, the heterogeneity of the conduct); and (ii) the frequency with which the conduct in question is encountered.  The more homogenous the conduct and the more frequently it is encountered, the more likely that the optimal legal test should take the form of a rule, even if some complexity (and thus the incursion of additional promulgation costs) is required to reduce problems of over- and under-inclusion.  This is because, although creating rules involves costs, “promulgation costs are borne only once.”
  “When one makes a single pronouncement that will govern many . . . cases, it is worthwhile to undertake greater investigation into the relevance of additional factors and to expend more effort fine-tuning the weight accorded to each.”

On the other hand, if conduct is infrequently encountered and relatively heterogeneous, a standard may be superior to a rule.  “If acts subject to the law are unlikely to arise,” then “the possibility of saving the cost of giving content to the law tends to favor standards.”
  Moreover, because rules limit the range of factors to be considered, “reduction of a standard to a set of rules must in practice create both overinclusion and underinclusion.”
   The more diverse the conduct to which a law applies, the greater the costs of adding the necessary precision to a rule to reduce error costs, and less likely that incurring such promulgation costs (including acquiring the necessary information) outweigh the expected error and enforcement costs of instead employing a standard.

The above analysis of the different error and legal process costs associated with different types of legal tests has two key normative implications for courts’ formulation of appropriate Section 2 legal tests.  First, a single Section 2 legal test is not appropriate.  Second, rather than create different legal tests for every arguably different class of conduct, Section 2 courts should adopt a discrete set of “baseline” legal tests and depart from those tests only when the gains of an alternative legal test are shown to be worth the costs.  Each will be discussed in turn.

B. A Single Legal Test Cannot Reasonably Govern All Exclusionary Conduct  

1.    The Spectrum of Section 2 Legal Tests Revisited

An important implication of the above analysis is that legal tests are likely to threaten different error and enforcement costs depending on the conduct to which those tests are applied.   If a class of conduct is relatively homogenous, the pertinent factors relevant to the substantive analysis easily identified, and the conduct frequently encountered, the optimal legal test is more likely to be a rule.  By contrast, if the conduct at issue is diverse and hard to categorize, if it tends to be infrequently encountered, and reducing the risks of over- and under-inclusion requires consideration of a myriad of factors, consumers may be better off if courts employ a standard.

The conduct subject to Section 2, of course, runs the gambit between these two extremes.  There is, accordingly, no a priori reason why a single liability test will make consumers better off relative to implementing Section 2’s Rule of Reason through multiple liability tests.  This is strongly supported by the Spectrum of Section 2 doctrines.   Part II explained that courts select Section 2 legal tests to govern particular classes of conduct based on a determination that the selected test makes consumers better off relative to alternative legal rules or, equivalently, minimizes the sum of error and legal process costs.   The different types of error and legal process costs associated with rules and standards explain the different legal tests courts have selected.  To take the same three examples from the Spectrum discussed earlier:

· Courts privilege the charging of a monopoly price under a rule of per se legality.  This simple rule makes sense in decision theoretic terms.   The class of conduct is easy to describe and charging what the market will be bear is ubiquitous conduct.  Thus, the benefits of promulgating a particularized rule are likely substantial.   Moreover, applying an alternative legal test (for example, a complex standard asking if the benefits of condemning monopoly pricing exceed any disincentive effect such a rule might create) is likely to both increase enforcement costs and create error costs by deterring firms from engaging in behavior that benefit consumers.

· Predatory pricing, by contrast, is assessed under a legal test that exhibits aspects of both rules and standards.  The price must be below a measure of cost (a moderately complex rule) and there must be a reasonable prospect of recoupment (a moderately complex standard).  That hybrid legal test expressly reflects a different tradeoff between the various error and legal process costs associated with rules, standards, and the degree of complexity.   Undercutting a rival’s price, too, is frequently-encountered conduct that, at least at its core, is functionally distinguishable from other conduct.  Moreover, courts reason, an admittedly underinclusive cost-based rule is superior to a more complicated rule or a complicated standard.  As Barry Wright explains, the risk of chilling price cuts that benefits consumers simply are not worth the benefits of trying to capture “every economic complexity.”
  By contrast, courts have not found a rule appropriate for the predatory pricing test’s recoupment prong.  The circumstances that bear on the probability of recoupment are usually fact-specific, which suggests that a standard is superior to a rule.   A rule that, for example, specified a share threshold below which recoupment was deemed improbable as a matter of law might be significantly underinclusive and it would be prohibitively costly to specify ex ante all the circumstances in which recoupment might or might not be probable.  Moreover, because very few predatory pricing claims are likely to surmount the below-cost prong, application of a complex standard for recoupment is unlikely to generate error and enforcement costs that might justify a simpler but potentially over- or underinclusive rule.

· Finally, to take an example from the other end of the Spectrum, the sham litigation doctrine also implements a hybrid rule/standard legal test, although a simpler one.   Litigation that is objectively baseless and subjectively intended to harm rivals is unlawful if it could contribute to maintaining monopoly power.   The predicate legal rule (the objectively baseless prong) is expressly designed to be under-inclusive.   Conduct specifically intended to harm rivals is immune under Section 2 if it is not objectively baseless.   The tradeoff for the under-inclusion is that the rule arguably prevents a chilling of firms from exercising their rights to petition, a possible consequence of only applying the test’s subjective prong.  For the subjective prong, although it is fairly simple -- what was the actor’s intent? --  implements a difficult-to-predict standard.

The Spectrum is descriptive, not normative.  It reflects the law as it “is” rather than, as measured by some external standard, the optimal array of Section 2 legal tests.  Still, the Spectrum is instructive; for it reflects the judgment of numerous adjudicators that different classes of conduct warrant employing different liability tests.  Nonetheless, some advocates of both the profit sacrifice and consumer welfare tests, the two leading contenders in the “exclusionary conduct definition ‘war,’” suggest that their favored test supplies essentially a “one size fits all” solution that rightly governs all, or at least most, exclusionary conduct.
  Putting aside that neither view can be squared with the contrary judgment expressed in the Spectrum, the undesirable implications of applying either the profit sacrifice or consumer welfare tests across the board confirm that a single liability test is normatively inappropriate.


2.
The Profit Sacrifice Test

The “profit sacrifice” or “no economic sense” test fails as a universal Section 2 test because, as applied to certain classes of conduct, it is likely not the legal test that best serves consumers.  To take a few examples:

Predatory Pricing Doctrine.   Advocates of the profit-sacrifice test cannot square the test with the cost-based predatory pricing doctrine.
  As explained, the profit-sacrifice test requires comparing the profitability of conduct relative to a non-exclusionary option.  By contrast, predatory pricing doctrine asks whether the defendant’s price is above some measure of costs.  The former requires taking into account opportunity costs; the latter does not.  Put otherwise, an above-cost price decrease may well involve a profit sacrifice but is perfectly lawful, and defenders of the profit-sacrifice test do not propose to alter that rule.
  Tellingly, advocates of the profit sacrifice test do not question that the cost-based predatory pricing test is superior to applying the profit sacrifice test to predatory pricing claims.

“Predatory” innovation.  The profit sacrifice test could condemn innovations that merely improve product quality; that is, the test could find unlawful conduct that impedes rivals only because it improves the attractiveness of the defendant’s product and has no other exclusionary property (for example, does not raise rivals’ costs or impede compatibility).
  Indeed, the profit sacrifice test might condemn as predatory merely investing in research that generates better products, if the research dollars would have been spent only on the expectation of commercializing a product at a price that drives out rivals and creates market power.  But these innovative activities describe precisely the “superior skill, foresight, and industry” that the courts privilege or deem not anticompetitive as a matter of law.
  The profit sacrifice test, by ignoring this safe harbor for conduct that only increases quality, risks costly false positives.

Naked Exclusion.  Some advocates of the profit sacrifice test insist that naked exclusion (for example, the ripping down of competitor’s racks in Conwood) always involves some profit sacrifice (that is, incurring incremental costs that can be explained only by the prospect of obtaining or maintaining market power).
  But there may be costless exclusion; costless that is, relative to alternative courses of conduct.  It may, for example, require more effort to persuade a standard-setting body to adopt one’s standard on the merits than to “stack the deck” by rigging the vote.
  Moreover, naked exclusion is not always a tell-tale sign of a profit sacrifice.  If a firm without the prospect of market power excludes a rival through an intentional tort, by definition the incremental costs of the conduct could not have been expended based on the prospect of anticompetitive recoupment, a requirement of the profit sacrifice test.  The offender’s objective must have been different (for example, theft).

More fundamentally, there is no sound reason of antitrust policy to require the plaintiff to prove a profit sacrifice when naked exclusion that reinforces monopoly power is demonstrated.  When adjudicators find conduct that lacks any efficiency justification and reasonably contributes to monopoly power, why impose additional costs on the legal system of applying a more complex rule, and of requiring the plaintiff to demonstrate the costs exceeding benefits that did not depend on power?

Indeed, some defenders of the profit sacrifice test ultimately concede that the profit sacrifice test may not properly apply in many circumstances.   These include, among others, when, for example, there is no clear “but for” world against which to measure the profitability of the defendant’s conduct, and when it is difficult to separate the profits from exclusion from legitimate competitive profits.
  Recognition by advocates of the profit sacrifice that it may not fit all circumstances reinforces the central point made here: that particular Section 2 legal rules, including the profit-sacrifice test, must be justified relative to alternatives and that different legal tests may well be optimal in different circumstances.

3.  Case-Specific Consumer Welfare Effects Tests

Nor is the profit sacrifice test’s chief antagonist in the “exclusionary conduct definition ‘war’” -- a test that compare expected benefits and harms in a particular case -- an acceptable universal Section 2 standard.   It too cannot be reconciled with certain settled Section 2 rules and, more importantly, the concerns with administrability and the costs of false positives and false negatives that underlie those rules.  

For example, to apply a balancing test universally would in principle permit antitrust courts to condemn: (i) above-cost pricing (on the ground that the price-cut will drive out rivals, enabling the monopolist to recoup through raising price); (ii) developing a superior product that drives out rivals merely because of superior quality (on the ground that consumers gain less from the quality improvement than they lose from loss of future sources of rivalry); and (iii) an unadorned failure to predisclose anticipated product release (on the ground that consumers would benefit from more from rivals having a leg-up from the predisclosure, and earlier ability to imitate, then would be lost from a disincentive to innovate created by the predisclosure obligation).  

But for each of these activities, courts have created safe harbors that do not condemn them under a net effects or comparable test.
  Courts have reasoned that engaging in a case-specific assessment of net effects on consumers is fraught with difficulty and will undermine ex ante incentives to compete.
    For these classes of conduct (and doubtless others), to apply a complex standard that attempts a case-specific reckoning of net anticipated harms and benefits is not in the best interests of consumers.  As courts have recognized, the inquiry adjudicators need to make is too difficult, the risk of false positives is too great, the potential costs of false negatives too low, and notice to potential defendants too elusive, to subject firms engaging in such conduct to liability under a case-specific net effects test.

This is not to suggest that a structured inquiry into net effects on consumer welfare is never appropriate under Section 2.  Rather, the key point is that a case-specific search for net economic effects is not appropriate in every case. As summed up by one scholar: “The quest for a unitary test for defining all exclusionary conduct should be abandoned” because “the teaching of economic and legal process theory suggests that a unitary and inflexible standard will necessary under- or over-deter.”

C.
Courts should select baseline legal tests and depart from them only when an appropriate showing has been made.

If a single legal test is inappropriate, it is equally unworkable for courts to multiply monopolization legal tests endlessly.  Instead, Section 2 courts should adopt a manageable set of baseline legal tests that presumptively apply to particular categories of conduct and permit departures from those baselines only upon a showing that the benefits of applying a different legal rule exceed the costs.

1.
Courts as a Practical Matter Must Start with Baseline Legal Tests and then Determine whether a Modification’s Benefits are Worth the Costs

A single legal test is not appropriate under Section 2 because applying any one legal test to different types of conduct is likely to produce different sets of expected error and legal process costs.  But that very same factor, the heterogeneity of conduct subject to Section 2, also implies that seeking to identify the optimal expression of Section 2’s Rule of Reason for every possible class of conduct would be impractical. 

Put in terms of rules and standards, the ultimate principle underlying Section 2’s Rule of Reason -- to maximize long-term consumer welfare -- can be expressed most broadly as a complex standard that directs courts to consider all the factors that bear on that inquiry.  For particular classes of conduct, as explained, applying a test that attempts a case-specific reckoning of competitive benefits and harm may well (and in some cases surely will) produce results that do not in fact achieve that goal relative to alternative legal rules. When such circumstances can be reliably identified, decision theory directs, and the common-law nature of Section 2’s Rule of Reason permits, courts to adopt a more particularized expression of the Rule of Reason.  The appropriate legal test, which may take the form of a rule, a standard, or a combination, in principle is the legal test that minimizes the sum of error and enforcement costs from applying that legal test as opposed to some other legal test.

The problem with applying this approach afresh to every new fact pattern is that “‘[a]nticompetitive conduct’ can come in too many different forms, and is too dependent upon context, for any court or commentator ever to have enumerated all the varieties.”
   The costs involved in seeking to determine the individual optimal legal test that applies to every conceivable category of conduct subject to Section 2 are immense; and at some point the incremental benefits from reducing the costs of error are outweighed by the incremental costs of devising the appropriate test.  There are “practical” limits to a rulemaker’s ability “to catalogue accurately and exhaustively all the circumstances that activate a general standard.”

The undesirability of developing a different legal test for every arguably different type of conduct Section 2 covers is supported by the common-law nature of antitrust.  Courts develop Section 2 legal tests only when presented with concrete disputes.  In choosing among competing legal tests, courts are not able to make a refined or scientific comparison of the likely costs of errors associated with competing legal standards.  Rather, courts must rely on the showings made by the parties, their accumulated experience with the application of competing legal standards, and their expertise in devising and applying legal rules.
   Moreover, courts develop antitrust legal tests against the background of precedent, which may or may not bind the court depending on the position of the court in the legal system.   Indeed, courts may face a problem of the “second best”: because other Section 2 legal tests dictated by precedent govern related conduct, it may prove counterproductive to apply to particular conduct the legal test that might otherwise be optimal.

These limitations inherent in the common-law process of developing Section 2 legal tests imply that courts need to be cautious in multiplying Section 2 legal tests.  The common-law method of creating such tests has substantial costs, is conducted in the presence of imperfect information, and operates within significant institutional constraints.  Courts can only imperfectly trade off the incremental benefits and costs associated with modifying the otherwise applicable legal test.  

These practical limitations imply that courts should develop appropriate default or “baseline” Section 2 legal tests (the “otherwise applicable legal test”) and depart from them when an appropriate showing is made that consumers are demonstrably better off under a different legal rule because error and legal process costs are lower.  After all, under Section 1, courts instruct that there is a preference for the Rule of Reason (in the sense of a case-specific analysis of anticipated effects), and per se rules are adopted only after considerable experience with the type of restraint at issue.
  Put in the framework of decision theory, under Section 1 there is a preference for employing a broad standard (because it encompasses more factors) as the baseline.  The adoption of more particularized (and, in the case of the per se rule, simple) rules can be justified because the class of conduct is frequently-enough encountered, the type of conduct is discrete enough, and the likely error costs from applying a different legal rule are clear enough, that incurring the costs associated with adopting and applying a relatively simple rule exceed those associated with the underlying standard or more complex legal rules.
  

Similarly, Section 2 courts should start with a baseline legal test (or tests) and depart from it (or them) only when an appropriate showing that the circumstances, based on these criteria, warrant applying a different legal test (provided the court is not confronted with precedent that prevents it from doing so).  This is simply to apply the lessons of Barry Wright, Town of Concord, and Trinko to other arrangements.  Each starts with a baseline legal test, asks whether costs of error and enforcement warrant departing from that standard, and wrestles with the implications of deviating from the baseline.  In Barry Wright, the court started with a cost-based predatory pricing standard and found good reason to adhere to it.  In Town of Concord, the court started with Judge Hand’s test for a price-squeeze from Alcoa and found it wanting.  And in Trinko, the Court started with the Colgate doctrine and found no reason to engraft onto it a new exception.  

It is through this process -- identifying the baseline legal test and determining whether a basis exists for employing a different legal test -- that the federal courts ought to fill-out the “gaps” in the Spectrum of Section 2 Legal Tests and, when appropriate, revisit otherwise applicable liability tests.

2.
Selecting and Departing from the Appropriate Baseline Legal Test

The baseline Section 2 legal test, then, is important.   It provides the starting point for selecting the appropriate expression of the Rule of Reason.  To justify an alternative legal test, the proponent of that test must demonstrate that the expected error and enforcement costs are clearly worth the benefits.
   The question, then, is the potential sources of, and how to select among, potential Section 2 baseline liability tests.

The first place a court must look to find the appropriate baseline legal test is precedent.  For certain conduct subject to Section 2, there are, in fact, settled liability rules.  For example, Brooke Group’s cost-based test governs a Section 2 claim based on predatory pricing.   Even where precedent is not binding, it can supply the presumptively appropriate baseline doctrine.  Precedents often reflect the efforts by courts in the past to determine the optimal expression of the Rule of Reason.  Those past judgments, even if not binding, offer at least a starting point.  Precedent, however, cannot alone specify appropriate baseline Section 2 legal tests.   For one thing, precedent decides only certain Section 2 cases.  For another, at some level, precedent can always be revisited by the Supreme Court and the Courts of Appeals.  Accordingly, one cannot retreat completely to precedent.

The most obvious other source of potential baseline legal tests consists of the various standards advanced in the “exclusionary conduct definition ‘war.’”  Indeed, viewed from this vantage point, the debate between the profit-sacrifice and consumer welfare tests is a debate over which test supplies the appropriate baseline when the applicable liability test is unsettled.   Should courts take as the default Section 2 legal test the profit-sacrifice test, and employ another test only when justified; or start (as under Section 1) with a test more akin to a structured Rule of Reason inquiry?

In principle, the appropriate baseline is the single legal test that, if it were the hypothetically universally applied Section 2 standard, minimizes error and legal process costs in the aggregate.  But if the battleground is all conduct subject to Section 2, there is no clear victor.  Supporters of the “no economic sense” test defend it in part on the ground that as a general matter it eliminates costly false positives threatened by “balancing” tests.
  Detractors of the “profit sacrifice” test, by contrast, emphasize the higher costs of “false negatives” from that test (as compared to a test that assesses net effects on consumer welfare), argue that the costs of wrongly entrenching monopoly power are just if not more pernicious as the costs of deterring procompetitive conduct, and maintain that the profit sacrifice test is in practice difficult to apply and subjective.
  As an empirical matter, it is not clear which critique is more potent.
  And as a matter of legal policy, the answer depends on the value one assigns to likely false positives and false negatives, as well as their predicted frequency.

A possibly superior approach to selecting a single baseline is instead to conclude that different types of conduct warrant different starting points.  This, after all, is a lesson of the Spectrum of Section 2 legal tests: different types of legal tests may properly govern different classes of conduct.  In determining the appropriate baseline test (for example, comparing net effects, the profit sacrifice test, a cost-based test, a per se or near per se rule), courts must rely on the showing of the parties, the collective experience with courts in dealing with the type of conduct at issue, and practical administrative considerations in determining whether a particular baseline legal test is likely to make consumers in the long run better off than others.  

The optimal array of Section 2 baseline tests is beyond the scope of this Article.  Nonetheless, because baseline legal tests govern unless a reason to depart from them is demonstrated, baseline tests should be (i) functional (that is, the categories of conduct should be based on characteristics that appropriately distinguish anticipated economic consequences), (ii) administrable, and (iii) relatively few in number.  The point of baseline tests is to avoid the unacceptably high error and legal process costs of endlessly multiplying Section 2 rules.  A different baseline doctrine for every arguable class of conduct would defeat that objective.  Moreover, as the Spectrum illustrates, for some classes of conduct the baseline standard is settled and lower courts are bound to apply it (such as in the case of the Brooke Group test for below-cost pricing).

Selecting the baseline is the first step in applying Section 2’s Rule of Reason.  The second step is to apply decision theory to determine whether an alternative legal test is likely to minimize error and legal process costs relative to the baseline test.
  Courts must ask whether applying a legal test different than the baseline to the conduct in question minimizes error and enforcement costs.   Courts must consider whether another legal test, if precedent permits a departure from the baseline test, reduces expected error and enforcement costs.  Importantly, however, courts must also consider whether the class of conduct – what assertedly makes the case different from the conduct covered from the baseline – is likely to be countered frequently enough; the asserted class of conduct is coherent enough; and the information available of the likely competitive consequences of that class reliable enough; that the benefits from creating a new legal doctrine (or applying a preexisting legal test to a new class of conduct) exceed the costs.



3.
Section 2’s Rule of Reason at Work: An Illustration

The following is a practical illustration of how Section 2’s Rule of Reason works in practice (Trinko, too, is an example).
  Suppose a major technology firm is both a monopolist and, through a hardware interface, is a gatekeeper to competition in a complementary market.  Rivals competing in the complementary market, if they thrive, one day might threaten the upstream monopoly either directly or by partnering with new upstream entrants.  

The monopolist elects to change its interface.  The change both improves the performance of its products in the complementary market modestly but dramatically impairs those of its rivals.  Further suppose there is no suggestion that an alternative modification to the interface could produce an equivalent increase in performance.  One rival in the complementary market, impeded by the interface change, brings a Section 2 suit alleging monopolization on the ground that the interface change raises entry barriers in the adjacent market in which the defendant enjoys monopoly power.  Indeed, the rival contends, the benefit to the monopolist of the improvement was slight but the potential harm to consumers from the elimination of threats to its monopoly is vast.

Employing the methodology set forth above, a district court confronted with this antitrust claim would first need to select the baseline legal test.  Candidates include, among others, deeming the conduct “superior skill, foresight, and acumen,” the profit sacrifice test, and balancing or net consumer welfare tests.  If the court were writing on a clean slate, it would need to assess the likely costs of error and enforcement associated with applying each candidate legal standard to the conduct based on the experience of antitrust courts and the showings made by the parties.  The court should conduct this analysis either in ruling on a motion to dismiss or, if adjudicative facts are asserted to be relevant to the inquiry, on a motion for summary judgment.

Suppose that, in the federal circuit in which this district court sits, the law presumptively assesses product design decisions under a profit sacrifice test.  The plaintiff may believe that it can equally prevail under either a profit sacrifice test or a balancing test, but asks the court to instruct the jury on the broadest possible test (i.e., balancing).  The court, accordingly, would need to assess whether the circumstances justify departing from that test.   Here, the court would assess not only the expected error and enforcement costs of alternative legal rules for the conduct in question, but also whether the benefits of creating an exception for the type of circumstances it confronts exceed the costs. 

In this example, the case for departing from the profit sacrifice baseline is particularly sympathetic.  If the plaintiff’s evidence is believed by the adjudicator, the profit sacrifice test (if the defendant passes it) might produce a significant false positive; the expected welfare loss of the interface change is large.  By contrast, the efficiency gain is trivial.  It may even be relatively easy to prove both that the conduct’s expected benefit is small and is dwarfed by the potential consumer benefits of enhanced upstream competition, even if there is only a small probability of it occurring absent the conduct.  Thus, the plaintiff might argue, the facts as the adjudicator could find them present a compelling case for departing from the profit sacrifice test and applying a balancing test, even one requiring significantly greater harms than benefits.

But the court would also need to consider the effects on incentives of creating exceptions to the otherwise governing standard to eliminate this false positive.  If the court creates an exception for this type of circumstance (for example, a circumstance in which the plaintiff has clear proof of anticipated harms grossly disproportionate to anticipated benefits), would that legal rule nonetheless over-deter and impede incentives to innovate because of concerns that fact-finders would apply it improperly in other settings?  Is this circumstance likely be encountered frequently or rarely such that these error costs are likely to be large and/or the benefits of a special rule substantial?  Would the likely loss from over-deterrence over the long-run outweigh the gains from the exception?  Is applying the suggested standard likely to be administrable in slightly different circumstances to which it also might arguably apply?  Is there a better way to characterize the nature of the exception that minimizes over-deterrence concerns?  Does the court have information available to justify these departures from the baseline legal principle?   Do antitrust liability rules mandated by the court of appeals for closely related conduct (that is, related precedent) reduce the anticipated benefits, or perhaps increase the costs, of adopting or failing to adopt the proposed alternative doctrine?

In other words, in selecting the appropriate legal test, the court must determine whether “the anticompetitive risks associated with [the conduct] outweigh the possible benefits and the adverse administrative considerations.”
  

D.
Challenges in Identifying the Optimal Legal Rule Do Not Justify Alternative Approaches


Some object to crafting different Section 2 tests to cover different classes of conduct on a variety of grounds.  These objections, although demonstrating that identifying the appropriate Section 2 legal test is not an easy one, do not invalidate the approach -- one that, as suggested, is mandated by a proper understanding of the nature of Section 2’s Rule of Reason.


1.  Category evasion.  Some contend that employing different Section 2 legal tests will ill-serve consumers because would-be defendants will simply evade the applicable legal test by slightly altering their conduct.  For example, as Lorain Journal
 and Dentsply
 demonstrate, a monopolist can employ unilateral refusals to deal to achieve the same results as coerced exclusive dealing.  Legal tests that sharply distinguish between the treatment of coerced contractual restrictions and conditional refusals to deal that achieve the same ends, it is feared, might induce firms, if they can, to convert their conduct to the form that carries the least legal risk.
   Similar concerns are raised with treating bundled discounts, such as those at issue in LePage’s,
 as “pricing” conduct.  Bundled discounts, unlike straight per unit price decreases, can exclude equally efficient rivals.
  And if bundled discounts are evaluated under some version of Brooke Group, the argument runs, firms will simply shift their bundling practice to the form that garners the least probability of an adverse antitrust judgment, even if the conduct may pose an equivalent threat to consumers.


The short answer to this objection is that, although selecting legal tests that are not improperly under- or overinclusive is not easy, it is the business of courts to develop functional legal rules.  Moreover, putting aside that a single test cannot explain settled Section 2 legal tests employed by courts, the potential costs of employing a single, universal test for exclusion under Section 2 are too high.  As advocates of the profit sacrifice test point out, a plenary inquiry into the consumer welfare effects of all conduct under Section 2 will under-deter welfare-enhancing conduct.  But similarly, proponents of the consumer welfare standard assert, the profit-sacrifice test can generate both costly false positives and, under some conditions, even false negatives.


2.  Coherence/Notice/Costs of Categorization.  A separate objection to multiple Section 2 legal tests is that different conduct can be characterized different ways, which threatens to render multiple legal tests incoherent and undermine the value of notice to firms that discrete Section 2 tests might supply.  For example, a bundled discount could be characterized as pricing conduct, tying, or de facto exclusive dealing.   But this objection provides no sound reason for giving up on identifying optimal legal tests.  

There is always the possibility that conduct can be characterized multiple ways.  Yet doctrines requiring characterization have well served the Sherman Act for a century.  For example, determining whether price-signaling amounts to an “agreement” subject to Section 1 or instead is merely oligopolistic single-firm conduct not covered by that statute  can raise thorny characterization issues.
  So too can the question of whether a joint venture’s conduct is the conduct of a single firm subject only to Section 2 or instead the result of an agreement also subject to Section 1.
  But no one suggests that either problem requires jettisoning the Sherman Act’s fundamental distinction between unilateral and concerted action.   

Adopting a single Section 2 legal standard (or analytic framework), moreover, would not eliminate debates over, and error costs that result from, characterization.  Rather, it simply would replace one set of characterization problems with another.  Always applying a structured Rule of Reason analysis, the first step of which is finding an “anticompetitive effect,” may simply lead to debates over whether the conduct at issue should be defined as “competition on the merits.”
  Even if a structured Rule of Reason test more directly seeks to predict the net welfare effects of particular behavior, disputes over how to characterize effects can abound. For example, some formulations of the consumer effects test require anticipated benefits to be disproportionate to anticipated consumer harm.
  When, precisely, is one effect disproportionate to another?  How are certain effects, such as lost innovation, to be characterized?  Are those effects less important than losses to current welfare or potentially more important?  The profit sacrifice test, too, introduces its own thorny questions of characterization.

In other words, that characterization may not always yield easy answers do not mean that selecting the standard optimal for the circumstances is not useful or that the costs outweigh the benefits.  Characterization questions are always with us.  As long as courts recognize that the legal tests they create must be both functional as well as administrable, problems inherent to categorization can be managed.  

    
3. Avoids Economic Substance.  Finally, critics of crafting discrete Section 2 legal tests contend that focusing adjudicators on selecting the proper legal standard will divert the focus from the central antitrust issue of the economic consequences of particular conduct.  But this criticism, too, is wide of the mark.

The approach articulated here employs decision theory to craft potentially different specific expressions of the Rule of Reason to govern particular categories conduct.  Those tests need not always involve a case-specific comparison of anticipated competitive effects.   Instead, they can involve rules of per se legality or illegality, the profit sacrifice test, or tests that directly compare effects, depending on which rule minimizes the expected costs of error and legal process costs in the circumstances.  

By contrast, some advocates of the consumer welfare standard assert that the potential for different error costs from applying that test to different conduct are more properly taken into account by, in appropriate classes of cases, adjusting the plaintiff’s or defendant’s burden of proof.
  One such adjustment, supported by many commentators, is to require that anticipated consumer harms be disproportionate to anticipated benefits before holding the defendant liable under Section 2.
    Other such adjustments include heightening the evidentiary showing required on either anticompetitive effects or efficiencies, depending on the conduct.
  In short, these commentators suggest, decision theory should not be employed to create different legal tests, but rather to fine-tune the same general underlying liability standard.  Such “marginal quantitative adjustments” to the consumer welfare effects standard, it is argued, “make more economic sense than changing the liability standard in a qualitative way.”




The problem with this argument is that fine-tuning an open-ended standard that makes more economic sense does not always make more legal sense.  The consumer welfare effects test is a complex standard, a legal test that, in many circumstances, can be difficult to apply, costly to enforce, and difficult to predict.
  It may be that the optimal legal test, for some classes of conduct subject to Section 2, is some form of the consumer welfare test.  But that hardly casts doubt on the proposition that, in other circumstances (indeed, perhaps most other circumstances), an entirely different rule may make consumers better off than an even more complex standard.
  To invoke Justice Breyer again, for it warrants reminding: “Unlike economics, law is an administrative system the effects of which depend upon the content of rules and precedents only as they are applied by judges, and juries in courts and by lawyers advising their clients.”
  

Moreover, the contention that departing from the consumer welfare framework, when warranted, threatens to miss economic substance has it precisely backwards.  Requiring courts to determine the optimal expression of the Rule of Reason will focus the inquiry sharply on the costs of false negatives and false positives.  The applicable Section 2 legal test presents an issue of law and is reviewed de novo on appeal.
  One can expect generalist judges, who preside over a range of cases and are expert in the law, to expressly grapple with whether holding the defendant liable in a particular case under a general standard (or a specific rule) is likely to lead to over- or under-deterrence relative to other legal standards.   For courts to determine the optimal legal rule is to address economic substance, not ignore it.  

Ironically, an approach that employs a step-wise net effects framework may mask this important economic inquiry rather than invite courts to address it directly.  For example, Professor Gavil suggests a general framework for Section 2, inspired by Microsoft’s step-wise approach, based on burden shifting.
  The plaintiff must make a threshold showing of anticompetitive harm.  If such a showing is made, the burden of production can shift to the defendant to demonstrate offsetting efficiencies.  When the burden shifts, and when it can be shifted back to the plaintiff to demonstrate that anticipated anticompetitive effects are greater than likely efficiencies, depends on the precise type of conduct at issue.
  Much like the approach suggested here, the precise showing the plaintiff must make depends on “considering substantive economics, economic decision theory, and legal process” and can differ based on the conduct in question.
  

The problem with this framework is that it forces the decisionmaker to focus on a definitional question – labeling the conduct “anticompetitive” in its first step – rather than on the underlying substantive question of which legal test will minimize the costs of false positives, false negatives, and legal process costs.
  Defining “anticompetitive” as the outcome of a prior legal process and substantive analysis is bound to confuse more than illuminate, as “anticompetitive” in that prior analysis can simply mean a negative effect on consumer welfare or inefficiency.   For example, in Trinko, the Court acknowledged that Verizon’s failure to interconnect rivals as mandated by regulations could harm consumers.  Yet the Court held that conduct lawful not because its consequences could not be deemed “anticompetitive” in some sense, but rather because antitrust enforcement was likely, in the long run, to impose more costs than benefits.
   

A framework such as that suggested by Professor Gavil may be appropriate for some categories of conduct; and optimal legal rules must properly allocate the burden of production and persuasion.
  However, Section 2 courts have the flexibility to depart from a step-wise Rule of Reason framework, and employ a different legal test, when that alternative legal framework best serves the long-run interests of consumers.  

Moreover, making adjustments to pleading or evidentiary burdens (such as requiring “clear and convincing” evidence of particular effects rather than merely a “preponderance” of the evidence) may simply arm the fact-finder with discretion that leads to undesirable over- or under-deterrence.  Although selecting the applicable legal standard is a question of law, how the fact-finder applied that standard can present a question of fact on appeal, even though it technically is a mixed question of law and fact.
  When confronted with very sympathetic facts, adjudicators (whether judges or juries) may discount the formal evidentiary burden and side with the party with the equities.  There is always a temptation to depart from a rule to seek apparent greater justice in an individual case, even when adhering to the rule in the long-run makes consumers as a whole better off.
  So too in antitrust, it is always possible to lose sight of the effect on incentives of liability judgment, and easier to mask such a nullification of the law, when the legal test is framed as a more discretionary standard than as a more particularized rule.   If a legal test (for instance, because it is a complex standard) threatens too many false positives, then courts at the very least, ought to compare the potential costs and benefits of employing a different legal test.


Finally, certain legal tests simply cannot always be effectively applied in all settings. For example, some proponents of the “no economic sense” test concede that it “can be applied only when there is a single, well-defined ‘but for’ scenario” and when it is feasible to segregate anticipated profits from eliminating competition from profits from other sources.
   Similarly, determining the net effects on consumer welfare from certain conduct in a particular case may be beyond the competence of judges, juries, or even expert antitrust agencies.  It hardly avoids engaging in economic substance for judges to pause and ask if a particular rule is suited to the matter at hand.

IV. Conclusion

Section 2 is not one size fits all.  Recognizing that different circumstances warrant different legal treatment, courts have crafted discrete Section 2 legal tests to govern particular classes of conduct.  Analyzing the Spectrum of Section 2 legal tests illuminates the underlying principle employed to derive those tests: For the conduct at issues, courts select the legal test that assertedly minimizes error and legal process costs, and thereby makes consumers better off, relative to applying other legal rules to that conduct.  All such legal tests are equally expressions of Section 2’s Rule of Reason, which (like Section 1’s) requires “an enquiry meet for the case.”
 

Accordingly, “[t]he quest for a unitary test for defining all exclusionary conduct should be abandoned.”
   Instead, Section 2 courts confront an important practical challenge: to determine which Section 2 legal test as applied to the conduct at issue is likely to maximize long-term consumer welfare.   In selecting between candidate Section 2 tests, courts must determine the appropriate baseline legal test (from precedent or first principles) and then whether to depart from it.  Courts must determine whether the class of conduct is coherent enough, whether the conduct is frequently encountered enough, and whether information on the anticipated consequences of applying a different legal test reliable enough, that a departure from the baseline legal test is warranted.  This is Trinko’s central teaching.  And where the baseline legal test is not settled, courts must apply the same considerations in selecting between rules (with their potential benefits of minimizing enforcement costs, providing notice, and enabling courts to prefer one set of error costs over another, depending on the content of the rule) and standards (with their benefits of reducing over- and underinclusion, conserving promulgation costs, and preserving flexibility) in determining the appropriate starting point for the analysis.

Elaborating the content of Section 2’s Rule of Reason with caution and due regard for both potential false positives and false negatives associated with candidate legal tests is the critical challenge Section 2 courts face in the twenty-first century.  Except for a few isolated  although reveling islands, the sea of conduct subject to Section 2 is relatively uncharted; the appropriate liability tests are largely not clear.  If the Sherman Act is a “charter of freedom,” exhibiting “a generality and adaptability comparable to that found to be desirable in constitutional provisions,”
 Section 2’s place in that charter is unsettled.  How courts select, implement, and refine Section 2 legal tests will determine whether Section 2 remains a vital component of the free enterprise system that the Sherman Act is designed to secure.
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