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SUMMARY OF CASE AND REQUEST FOR ORAL ARGUMENT

Brunswick Corporation appealsfrom ajury verdict finding violaions of 8§ 1 and
2 of the Sherman Act and 8§ 7 of the Clayton Act and awarding plaintiffs more than
$133,000,000in damages after trebling. Theplaintiff boatbuilders, which compete with
Brunswick in the boatbuilding business and also purchase marine engines from it,
contend that Brunswick’s discounts off engine prices, as well as several boatbuilder
acquisitions, unlawfully foreclosed competition in the marine engine market. Plaintiffs
case rested on the theory of their expert witness that any market share above 50%
necessarily resulted from anticompetitive conduct and necessarily caused plaintiffs to
pay monopolistic “overcharges.”

Brunswick will demonstrate that plaintiffs’ claims conflict with settled antitrust
precedent. Brunswick’s acquisitions and modest discounts did not (and could not)
foreclose competing engine manufacturersfrom access to boatbuilder customers, given
the lack of entry barriersin the boat market and the unfettered ability of efficient rival
engine manufacturers to compete for engine sales based on price, quality, and service.
Theantitrust laws favor such discounts and acquisitions because they spur competition,
enhance efficiency, and reduce prices to consumers. In addition, the opinion of
plaintiffs'’ expert witness was factually unsupported, economically unsound, self-
contradictory, and contrary to fundamental antitrust principles.

Oral argument in this appeal, with its large trial record, will enable the parties
adequately to address these issues. In light of the chilling impact of thejury’s massive
damages award on future discount programs and industry integration generally, oral
argument also will ensure that the Court’s questions and concerns arefully addressed.

Brunswick requests that the Court allot 30 minutes per side for oral argument.
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PRELIMINARY STATEMENT

Judge James M. Moody of the United StatesDistrict Court for the Eastern District of
Arkansas presided over this antitrust case brought by plaintiff recreational boatbuilders
against defendant Brunswick Corporation, a marine engine manufacturer that sells engines
to plaintiffs and also sells boats in competition with plaintiffs. The jury returned its verdict
onJune 19, 1998 (Ad. 106-13), awarding plaintiffsmore than $133,000,000 i n damages af ter
trebling.! The district court’s August 19, 1998 opinion and order denying Brunswick’s
Renewed Motion for Judgment as aMatter of Law and Motionfor aNew Trial, whichreiter-
ated Brunswick’s directed verdict contentions, is reported at 21 F. Supp. 2d 923 and is set
forth at Ad. 1-36; seealso A105. The September 4, 1998 opinion and order granting in part
Brunswick’s Motion for Judgment asaMatter of Law on Count | of its Counterclaim, finding
that certain plaintiffs engagedin aper seillegal boycott of Brunswick’s engines, is set forth
at Ad. 37-58; see also Ad. 83-84. The court’s October 16, 1998 opinion and order denying
plaintiffs' request for divestitureof Brunswick’ sboatbuilder acquisitionsand other equitable
relief isset forth at Ad. 64-82. The November 3, 1998 opinion and order denying plaintiffs’
motion for reconsideration of the ruling that some plaintiffshad engaged in aper seillegal
boycott is set forth at Ad. 85-104. These opinionsand orders are not reported.

The district court had jurisdiction pursuant to 28 U.S.C. 88 1331 and 1337(a). Its
judgment became final on November 4, 1998. Ad. 59-63, 105. Brunswick timely filed its

appeal on November 4, 1998. This Court has jurisdiction pursuantto 28 U.S.C. § 1291.

¥ “Ad.” refers to the Addendum, which includes the jury verdict, the district court’s post-trial
opinions and orders, and its order denying Brunswick’ sDaubert motion. “A” refersto Brunswick’s
Separate Appendix, which includes portions of thetrial transcript, exhibits, and deposition excermpts
that were read to the jury and are part of the trial record.
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STATEMENT OF ISSUES

Asan ad to understanding theissues presented in this appeal, we briefly summarize
plaintiffs’ claims. Brunswick’sMercury Marine Division manufacturesMerCruiser” stern
driveand inboard engines The plaintiffs are builders of boats equipped with such engines
and their buying cooperative, Indegpendent Boat Builders, Inc. (“IBBI”). Plaintiffs claim
that by acquiring three boatbuilders and two small engine component manufacturers, and
by offering boatbuilders and boat dealers “ market share” discountsif they bought certain
percentagesof their engine needsfrom Brunswick, Brunswick monopolizedthe market for
sterndrive and inboard engines, and unreasonably restrained tradeinthat market, contrary
to Sherman Act 88 1 and 2, 15 U.S.C. 88 1 and 2. Plaintiffs also allege that Brunswick’s
acquisitions substantially reduced competition in that market in violation of Clayton Act
8§7,15U.SC. §18.

According to plaintiffs, in acompetitive market with two engine manufacturers, each
would have an equal market share and any market share above 50% necessarily results
from anticompetitive conduct. Based sdely on tha theory, plaintiffs contended that
Brunswick’s higher market share was attributable to unlawful discounts and acquisitions
that resulted in monopolistic “overcharges” for MerCruiser engines. While plaintiffs
asserted that Brunswick’s prices were so “high” that they constituted monopolistic
overcharges, they also claimed that those same priceswere so “low” that equally efficient
rivals could not match them. The jury found for plaintiffs on that theory. The issues on
appeal are:

1. Whether the voluntary market share discounts that Brunswick offered to engine

buyers—small discountsthat did not require plaintiffsto deal exclusively with Brunswick,
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that did not obligate plantiffsto buy any MerCruiser engines, and that could be and were
matched or bettered by rival engine manufacturers competing vigorously for sales—
constitute exclusionary conduct sufficient to support a verdict of liability for unlawful
monopolization or restraint of trade.

Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209 (1993)

Morgan v. Ponder, 892 F.2d 1355 (8th Cir. 1989)

Barry Wright Corp. v. Grinnell Corp., 724 F.2d 227 (1st Cir. 1983)

Northeastern Tel. Co. v. AT&T, 651 F.2d 76 (2d Cir. 1981)

2. Whether plaintiffs claims for damages based on Brunswick’s acquisitions
(principally those of boatbuilders Sea Ray and Bayliner in 1986) are barred by the4-year
statute of limitationsin Clayton Act 8 4B; alternatively, whether Brunswick’s acquisitions
can be condemned as anticompetitive where there wereno barriersto entry or expansion
in the boatbuilding business, the acquisitions left 70% of the engine-buying market
available to competing engine makers, powerful boatbuilderscontinued to exert pressure
on engine suppliers after the acquisitions, and Brunswick’s competitors made similar
acquisitions.

15 U.S.C. § 15b (Clayton Act § 4B)

Klehr v. A.O. Smith Corp., 117 S. Ct. 1984 (1997)

Paschall v. Kansas City Sar Co., 727 F.2d 692 (8th Cir. 1984)

Becker v. Egypt News Co., 713 F.2d 363 (8th Cir. 1983)

3. Whether Brunswick possessed monopoly power in the relevant engine market
whereit faced competition from numerous rival s (some of which werelarge multinational

corporationswith far greater resources than Brunswick), ajoint venture between two of its
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maj or competitors possessed substantid excess capacity, there were no legally significant
barriersto entry, and engine buyers were powerful, sophisticated, and well organized.

Morgenstern v. Wilson, 29 F.3d 1291 (8th Cir. 1994)

Ryko Mfg. Co. v. Eden Servs., 823 F.2d 1215 (8th Cir. 1987)

Rebel Qil Co. v. Atlantic Richfield, Inc., 51 F.3d 1421 (9th Cir. 1995)

United Statesv. Baker Hughes, Inc., 908 F.2d 981, 990 (D.C. Cir. 1990)

4. Whether the liability and damages theory of plaintiffs expert—that in a
competitivemarket twoengine supplierseach would hold 50% shares, that anticompetitive
conduct isthe only means by which Brunswick could achieve market share above 50%, and
that “overcharges’ to plaintiffs increased in exact corrdation with each point by which
Brunswick’s market share exceeded 50%—was factually unsupported, unreasonable, and
inconsistent with antitrust principles, and whether the failure of plaintiffs expert to
disaggregate the economic effects of lawful from alleged unlawful conduct contravenes
settled precedent.

Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209 (1993)

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986)

K. Louis Convention & Visitors Comm’'nv. National Football League, 154 F.3d 851

(8th Cir. 1998)

Amerinet, Inc. v. Xerox Corp., 972 F.2d 1483 (8th Cir. 1992)

Standard of Review. Given the lack of dispute over the dispositive facts, this Court
reviews these issues de novo. The Supreme Court and this Court have frequently
overturnedjury verdictsand required entry of judgment asamatter of law in closelysimilar

antitrust cases. E.g., Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S.
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209 (1993) (ordering judgment as a matter of law in case challenging price discounts
notwithstanding the jury’ s $149 million trebled antitrust verdict); Morgan v. Ponder, 892
F.2d 1355, 1357-64 (8th Cir. 1989) (setting aside jury verdict and ordering entry of
judgment for defendant on Sherman Act claims alleging aggressive price discounting by
adominant provider). AsProfessors Areedaand Hovenkamp explain, “thelegality of many
arrangementsdependsupontheir ‘reasonableness’ under Sherman Act 8§ 1 or upon an effect
‘substantially to lessen competition’ under Clayton Act 88 3 or 7. * * * Such issues are
questions of law that must be decided by the court.” 2 P. Areeda & H. Hovenkamp,
ANTITRUST LAW §321b, at 55 (rev. ed. 1995); accord Los Angeles Land Co. v. Brunswick
Corp., 6 F.3d 1422, 1425 (%th Cir. 1993).

The Supreme Court and this Court likewise have overturned antitrust verdicts as a
matter of law when they rested on unsupported or unreasonable expert testimony. E.g.,
Brooke Group, 509 U.S. at 242 (verdict cannot stand when plaintiff’s “expert opinion is
not supported by sufficient facts * * * or when indisputable record facts contradict or
otherwise render the opinion unreasonable’); Amerinet, Inc. v. Xerox Corp., 972 F.2d
1483, 1505 (8th Cir. 1992) (judgment as a matter of law “‘ must be granted when the non-
movant’ scaserests solely upon specul ation and conjecturelackingin probative evidentiary
support’”). These cases exemplify the principle that the denial of a motion for judgment
as amatter of law cannot stand if “‘no reasonable juror could have returned a verdict for
the non-moving party.”” Roberts v. Unidynamics Corp., 126 F.3d 1088, 1092 (8th Cir.

1997).
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STATEMENT OF THE CASE

Introduction. The district court’s condemnation of Brunswick’'s price discount
programs and acquisitions is a serious misapplication of federal antitrust law that clashes
with Supreme Court and Eighth Circuit precedent. In asuit brought by its competitorsin the
boatbuilding business, Brunswick has been penalized more than $133,000,000 for engaging
in precisdy the sort of vigorous competition that the antitrust laws aim to promote. This
unprecedented punishment of legitimate business conduct in a competitive market—based
on plaintiffs' demonstrably incoherent theory that Brunswick’s prices were so “high” asto
be monopolistic overcharges, yet so “low” that equally efficient rivals could not match them
—threatensto chill pro-consumer price competition and deter efficient vertical integration.
On the facts of this case, which we draw from plaintiffs’ evidence and other undisputed
sources, Brunswick is entitled to judgment as a matter of law or, at minimum, a new trial.

1. Development of the Stern Drive and Inboard Engine Business

The relevant market found by the jury is the North American market for inboard and
sterndrive marineengines. Ad. 103. These engines, which arereasonabl e substitutesfor each
other (A40, A294), use standard automobile engine blocks avalable from auto makers like
General Motors. Marine engine manufacturers “marinize” those blocks and attach a drive
sysgem. Ad. 68; A9, A272. Neither engine type involves “high technology.” A129. The
market isdynamic, with ahistory of fluctuating market sharesand recent instances of market
entry and exit.

Brunswick’s share of inboard engine sales—which totaled 19,000 industry-wide in
1996—has ranged from 22% to 35%. A 186, A340-41, A553, A555. Its competition includes

inboard manufacturers PCM and Indmar (each with about 20% of sales), Crusader (12%),



Volvo, Marine Power, MTU, Caterpillar, Detroit Diesel, and Cummins. A33, A340-41,
A553-55, A1084. In addition, Toyota, a $100 billion company with “unlimited resources’
and “agreat brand,” entered the marketin 1998 with an inboard powered boat. A33, A308-
10, A432-33; infra, p. 57, n.18. Toyota entered on a “vertically integrated” basis: it makes
and marinizes the Lexus automobile engine used in its name-branded boat, has an exclusive
contract with a boabuilder, and has its own boat dealers. A122-25.

Brunswick has earned alarger but unstable share of stern drive engine sales. Volvo, a
$20 billion company that is six times the size of Brunswick and the market leader in Europe,
commercialized the first gern drive in the U.S. in the late 1950s. Outboard Marine
Corporation (“OMC”), a company that was significantly larger than Brunswick’s Mercury
Marine Division, with many more deal ers, entered the businessafew years|ater. Brunswick
entered the businessin 1961 by acquiring a financially distressed stern drive manufacturer
for $35 million. Despite Brunswick’s late entry, smaller size, and obligation to pay to use
Volvo's patented stern drive technology, Brunswick achieved the largest share of sales by
the early 1970s with a good product and superior service. In the mid-1970s, Brunswick’s
sales “exploded” when it combined its stern drive with a V -8 automobile engine block to
produce enough power to drive larger boats. OMC, meanwhile, continued to produce
obsolete stern drives that “weren’t slling.” By 1983—before the conduct about which
plaintiffs complain— Brunswick had earned 75% of stern drive sales, compared to OMC’s
10% andVolvo’'s 15%. A126-28, A182-85, A360-63, A468-75, A 743-53; infra, p. 57, n.18.

Market shares changed rapidly after OMC introduced its popular “Cobra” stern drive
enginein 1985, at thebeginning of acyclical boom in the industry that saw total stern drive
sales reach 160,000 in 1988. A94-95, A754-55. Plaintiffs concede that Brunswick’s share
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of gern drive sales plunged “ almost to 50%” in 1988 and 1989—after Brunswick initiated
market share discountsin model year 1984 and acquired boatbuilders Bayliner and Sea Ray
in 1986. A605; see A94, A404. At the same time, OMC’s share surged as it repeatedly
increased production to meet demand. A130-31, A136, A765. At the height of the boom in
1988, Y amaha entered the market with a stern drive engine. A79-80, A363-64.

After the Cobra’ searly success, OMC received complaints that the engine’ sshift-cable
made it difficult or impassible to change gears. OMC, its CEO admitted, took “a number of
wrong roads’ investigating this problem, alienating boatbuilders and dealers by initially
blamingthem. A768; see A140-43,A444-45. OM C concluded after morethan ayear that the
cable was defective and in 1989 “ recalled every Cobra stern drive we had manufactured.”
AT766-69; see A76, Al142, A786-88a. OMC executives attributed Brunswick gainsin market
share after 1988to the Cobra*“disager.” A773-76,A786, A788, A790-92; seealso A412-14,
A489-91, A521-24. Plaintiffs’ expert Dr. Robert Hall agreed tha the Cobra debacle “had a
lingering effect,” “cost OMC engine sales,” and “resulted in market share gains’ by
Brunswick. Aug. 19, 1998 Order, Ad. 6; A76, A142.

Beginning in 1989, arecession in the marine business caused the collapse of the stern
drive/inboard engine market, which fdl to half its 1988 size by 1991 and has remained well
below peak levels ever since. A148, A365. Brunswick’s marine sales plunged nearly 50%
between 1988 and 1991. Brunswick had to shut boat plants and lay off employees. A95-96,
A 139, A487-88, A1042. Yamaha, having entered the market at its peak and made poor
“business decisions,” withdrew from the market in 1993. A34, A79-80, A364-65, A501-02.
OMC, already suffering from the Cobra*fiasco” (A793), incurred such*“severelosses’ that

it “consider[ed] dropping out of the stern drive busness.” A775-77. Instead, OMC entered

3



into ajoint venture with Volvo (the majority partner in the venture) in 1993. The OMC/
Volvo joint venture built stern drive engines at OMC’s existing Tennessee plant and sold
those engines, eventually under the Volvo brand, through OM C/Volvo's combined “5,000
plus’ boat dealer network. A164, A176-77, A777-78, A794-95, A867, A886.

The joint venture, plaintiffs concede, suffered “transition problems” without which it
would have achieved a “higher[] market share” A171, A249. Uncertainty and lack of
information about the venture led some OMC customersto shift to Brunswick (A14, A174-
75, A264-65, A446, A549-50, A859, A869, A1124); OMC and Volvo werestill competing
against each other years after they had become partners; and OM C dealers could not honor
Volvo warranties or vice versa. A 883; see A176-80, A260-64. Plaintiff IBBI's president
admitted that Brunswick gained more than ten points of market share “due to the chaos
created by the” joint venture. A548.

2. Brunswick’s Current Market Position

Plaintiffsoffered evidence indicating that Brunswick currently has earned back about
75% of combined stern drive/inboard sales. Volvo has a20% share and other manufacturers
5%. A41-42. The record shows that OMC’s Cobra problems and the Volvo/OMC joint
venture’ stransition difficultiescontributed to Brunswick’ simproved position. Aided by these
competitors’ missteps, Brunswick has established its Mercury Marine products and service
as the most desirable in the eyes of boatmakers, deders, and consumers. See Ad. 5-6.

Brunswick and Volvo both make good engines (A1126), but Volvo's quality is the
industry’s “best-kept secret” because of poor product promotion. A796-97. The product
support and service offered by Brunswick’s Mercury Marine Division are recognized as
better than Volvo’s and more readily available. A77, A118, A225, A289-90, A431, A443,
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A531-39, A630-31, A1087, A1089-90. Volvo has sometimes priced its engines higher than
thenormal market range.A1138, A1147, A119-20. Volvo’ seconomic problemseven extend
to Europe, where, despite its market-leader position and large scale, its marine engine
business has not been profitable A1161-62. In addition, Volvo has acknowledged problems
with timely delivery. A1158. When IBBI and its members unlawfully boycotted Brunswick
engines and shifted orders to Volvo, Volvo could not deliver. A218, A236, A251, A296,
A546-47. Volvo also has been hurt by its foreign identity, because customers prefer
American products. A867; see A168-73, A447, A612-14.

Surv eys conducted by Volvo’ sown consultantsfound that deal ersand consumersregard
MerCruiser as better than other engine brandsin every important respect. A1125, A220-23,
A1085-90; Ad. 131-32. Independent boatbuilders preferred Brunswick engines because
consumers wanted them and because Brunswick has superior engine and parts distribution.
A1127.Boatbuildersand dealersdid not havethe same confidenceinVolvo.A1128-29. “[A]
big part” of why Mariah Boats and other plaintiffs buy nearly all their engines from
Brunswick is because consumers prefer them. A 20, A222-23, A303.

Plaintiffscontend that Brunswick gained its |eading market share not asaresult of the
factors described above but through allegedly illegal discount programs and acquisitions.

3. Brunswick’s Discount Programs

Brunswick and its competitors each offered multi-component discount programs to
induce boatbuilders to buy their engines. In addition to discounts for prompt payment,
truckload orders, and the like, these programs offered small discounts from lig pricesif a
boatbuilder bought a high proportion of its engine needs from the manufacturer over the
course of oneyear (“market share” discounts) or two or threeyears (“long-term” discounts),
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or purchased alarge quantity of engines (“volume” discounts).Ad. 9; A137,A271-75, A378-
84, A937-46. A boatbuilder qualifying forevery discounttypically received an aggregate 13-
15% discount. A162-63,A276-77. Brunswick’scompetitors offered much steeper discounts.
E.g., A802 (21% Volvo discount).

Market share discounts. From the 1984 through 1994 model years, Brunswick offered
a 1% discount to boatbuilders that bought 60% of their engines from Brunswick (“60%
market share”), a 2% discount for 70% market share, and a 3% discount for 80% market
share. A373-74, A939-40, A1229. Brunswick first offered these mark et share discounts to
small boatbuilders who could not qualifyfor volumediscounts. Beginning in the 1987 model
year, at the request of larger boatbuilders, market share discounts w ere made availableto all
builders. A376-77.

For the 1995 model year, Brunswick proposed to increase to 95-100% the share of
engine needs that a boatbuilder would have to buy from Brunswick to obtain the largest
market share discount. IBBI objected and negotiated areduction in market share levels for
1995, whereby the maximum 3% discount could be earned for buying 70% of a builder’s
engineneeds from Brunswick, 2% for 65% market share, and 1% for 60% market share. Ad.
9-10; A232-33, A1229. For model year 1997, Brunswick introduced an alternative program
that had no market share component but off ered the same total discount. Few boatbuilders
elected that program; plaintiffsall chose to continue to earn market share discounts A279,
A333, A354, A454-63. Brunswick eliminated market share discounts entirely in mid-1997.
Ad. 73; A334. There has been no significant change in boatbuilders’ buying patterns since
then. A287-88, A335, A354-55. IBBI buysno morefrom Volvo now than when Brunswick

offered market sharediscounts. A701.



Volvo firg offered amarket share discount program a the sametime as Brunswick, in
model year 1984. A371-72. OMC soon matched their discounts. A257-58, A265-66, A276-
77, A374-75, A584, A1230. Brunswick’s rivals frequently offered higher discounts
predicated on larger market shares. Volvo gave a 4% discount to boatbuilders who bought
90% Volvo (A372) and a 5% or 6% discount to boatbuilders who bought 100% Volvo.
A1229a, Ad. 118; see A161, A274-75, A390-92, A800-01, A821-25, A865, A870, A872,
A882, A1035-36. Yamahalikewise offered adiscount for 100% market share. A375, A389.
Brunswick refused plaintiff IBBI’s request in 1990 that it offer a 4% discount for 100%
market share. A227-28, A1229.

Early on, Brunswick paid the market share discounts as a rebate based on actual
purchases. L ater, to enableit to offer adiscount frominvoice, Brunswick asked boatbuilders
to sign “market share agreements” indicating the percentage of MerCruiser engines they
expected to buy. E.g., A383-84, A1024-34. Brunswick then applied the appropriate market
share discount to each invoice, based on that prediction. No boatbuilder ever had to repay
Brunswick if it failed to qualify for adiscount it had received. Future discounts were simply
adjusted to reflect the buyer’ s actual purchases. A202, A382-85, A393-94, A891.

Inthreeyearsonly, Brunswick also offered modest market share rebatesto boat dealers
(the boatbuilders customers). Ad. 73. Only about 10% of dealers participated in thisrebate
program. A331-32. In model year 1992, dealers received a ¥2% rebate on the cost of an
engineif 75% of their boat purchases had MerCruiser engines, and a 1% rebate for 100%
market share. In 1995-96, deal ers received rebates only for “ off season” purchases, upto a
maximum of $150 per engine if 100% of the dealer’s boat purchases had MerCruiser

engines, with smaller rebates for lower market shares. A62-65, A331-32, A593-99, A1232;
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see also A709 (dealers requested a 100% market share program). Volvo offered larger dis-
counts (up to $300 per engine for preferred dealers and 4% for 100% market share) over a
longer period (4 years). Ad. 119; A156-59, A594-95, A1233; seeA 137 (OMC offered deal er
incentives).

The district court acknowledged that Brunswick’s market share agreements did not
“obligat[eanyone] to purchaseengines. Rather, they provided that [boatbuilders] and dealers
would receive the discountsif their purchases reached the stated levels.” Ad. 10; A12, A57-
58, A382-83, A504. Nor, the court found, did the agreements “restric[t] the [boatbuilders’]
or dealers’ ability to deal with other engine suppliers.” Ad. 11; A464-66. Boatbuilders
remained free to buy 20-30% of their engine needs from other manufacturers without losing
any discount—more if they were part of a buying group that collectively reached market
share levels (A350-51); a boatbuilder or dealer could buy a greater proportion of its needs
from Brunswick’s competitors if it chose (A18-19, A291, A406, A580, A583); and
competitorswerefreeto (and did) meet or beat Brunswick’ sdiscounts. E.g., A208, A585-87,
A1231. A boatbuilder that switched all itsengine businessto another supplier would not care
about Brunswick’s discounts at all. A51-52.

In fact, plaintiffs bought a far higher proportion of their enginesfrom Brunswick than
the 70% or 80% needed to qualify for the larges market share discount. Plaintiff Powerquest
bought 95-100% of its engines from Brunswick. A300-01. Plaintiff Mariah bought about
95% Brunswick engines because its customers wanted them and because Volvo was not a
dependable supplier, making Brunswick’s market share minimums “of no significance” to
Mariah. A86, A204-07, A217, A219, A225, A235, A248. Plaintiff IBBI and alarger buyer
co-op, the American Boatbuilders Association (“ABA™), continued to buy more than 80%

Brunswick after Brunswick cut thelevel for maximum market sharediscountsto 70%. A601.



Long-term discounts. Beginning in model year 1989, Brunswick offered boatbuilders
who signed 2- or 3-year market share agreements an additional 1-2% discount if their
purchasesreached market sharelevels. Ad. 10; A50, A405, A892, A941. Brunswick was not
the first enginemaker to seek longer-term relationships with itscustomers. Volvo executed
a3-year requirementscontract to supply Bayliner with all itsengineneedsin 1983; OM C did
the same in 1986; and Y amaha also offered along-term contract discount. A137, A366-69,
A506. By contrast, Brunswick’ slong-term agreements, like its market share agreements, did
not obligate boatbuildersto buy anything from Brunswick, but merely specified terms upon
which they could obtain a discount. A512-13, A664. Plaintiffs expert Hall acknowledged
that a boatbuilder who signed a long-term agreement “the next day” could “say ‘ Forget the
contract, I’m going adifferentway,’” and there isno penalty for that except that you don’ t get
the benefits of thecontract.” A203. While long-term discounts, market share discounts, and
alv2%“alliance” discount (offered in model years 1995-97) werein effect, aboatbuil der that
did not meet its market share predictions would forgo a discount of between 3% and 7%.
A50, A54, A336, A892-93.

Brunswick also entered into contractswith four financially “troubled” boatbuil dersthat
agreed to buy 50, 99, or 100% of their enginesfrom Brunswick for 3-5 yearsin exchange for
financial assistance. These very smal companies, the largest of which accounted for only
2.8% of thestern-drive/inboard engine market, were not competitively “significant.” Ad. 10;
A59-61, A67-68, A152-55.

Volume discounts. Brunswick, Volvo, and OMC also offered boatbuil ders discounts
of up to 5% based on the quantity of engines purchased. Ad. 10; A50, A370,A419, A937-38.

After increasing thethreshold level necessary to obtain maximum volume discountsin 1990



(asI1BBI requested, A543-44, A861), Brunswick reduced that threshold to 2500 enginesin
1995 in response to lower levels set by Volvo and OMC. Ad. 10; A370-71 (Volvo's
threshold was 1000 enginesin 1993 and 1500 in 1994; OMC’ s threshold was 1600 engines
in 1992 and 2200 in 1993), A890.

Purpose of market sharediscounts. Brunswick employeesand itsexpert, Dr. Frederick
Warren-Boulton, former Chief Economist for the Antitrust Division, Department of Justice
(“D0OJ"), testified without contradiction that Brunswick’s discount programs served
efficiency and business purposes. The market share program made discounts available to
small boatbuilderswho did not qualify for volume discounts, thereby enabling thisimportant
segment of Brunswick’s customer base (A661, A1048-49) to compete more effectively
against larger builderslikeplaintiffs.A31, A230-31, A278, A280, A328-39, A352-53, A376-
77,A424, A505, A637-38, A1151. Thechairman of the board of plaintiff IBBI admitted that
large boatbuilders and buying groups like IBBI preferred volumeto market share discounts
and wanted high volume discount thresholds, which gave them a “competitive edge”’ over
smaller competitors. A250, A826-27; see A229-31 (lower thresholds meant “ thatacompany
or buying group that was smaller than you * * * could have got a better discount”), A543-44
and A861 (IBBI asked Brunswick to raisevolume discount thresholds), A669 (IBBI wanted
to eliminate market share discounts and increase volume levels to disfavor smaller
competitors), A514, A627.

Brunswick’ s market share discountsal so hel ped toimprovethe predictability of demand
for MerCruiser engines. A311, A326-27, A654-57. By helping Brunswick plan “long term
manufacturing capacity and production,” the discountsallowed it to maintain “efficiencies”

and “keep our cost of manufacturing aslow as possible.” A375-77; see A343-49 and A620-
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22 (discount programs helped Brunswick k eep plants and employees working, order engine
blocks and parts efficiently, manage inventory, and avoid delivery delays), A581-82
(discounts “smoot[ h] out the production cycle,” leading “to lower costs” and “ prices”),A610.

Finally, by encouraging boatbuildersand dealersto concentrate salesand serviceefforts
on Brunswick’s products, market share discounts produced “alignment,” “a seamless
approach to the consumer” from engine manufacturer, boatbuilder, and deal er that enabled
Brunswick to “go to market in a more cohesive fashion.” A438, A595-98, A639-53, A662,
A708. Focusing builder and dealer efforts on MerCruiser engines meant better product
promotion, a “higher level [of] skill,” “better quality of installation,” and improved
“consumer satisfaction.” A683-84; see A595, A693 (discount programs were “a way of
improving the quality [of dealer service] to the consumer”). Builders and dealers also
achieved efficienciesby handling ahigh proportion of MerCruiser engines. A166-67, A330,
A423, A426-30, A435-37.

4. Brunswick’s Vertical and Product Extension Acquidtions

A fundamental industry shifttowardsselling aboatand motor “ package” thatwas easi er
for consumers to understand and buy, as well as Brunswick’s desire to provide “more
consistent quality,” led Brunswick to acquire boatbuilders Bayliner and Sea Ray in 1986 for
$775 million. A26-27, A476-83, A511, A722-23. These acquidtions made Brunswick a
competitor of its boatbuilder customers—as plaintiffs have often complained. Oct. 16,1998
Order, Ad. 71 (IBBI protests that “boat manufacturers not affiliated with an engine
manufacturer should not have to compete with boat manufacturing operations owned by
engine manufacturers”), A216 (Mariah competes “primarily” with Sea Ray); see A292,

A302, AB62-64. Fearing that independent boatbuilders might refuse to buy engines from
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a competitor, Brunswick was committed to buying both Sea Ray and Bayliner—or
neither—because together they ensured sufficient demand to keep Brunswick’s gern drive
engineplant operating at break-even level. A69, A407-08, A479-80,A492-93, A511, A713-
19. In 1986, Brunswick informed the Federal Trade Commission (“FTC”) and DOJ, under
the Hart-Scott-Rodino Act, that it was buying both companies; neither the FTC nor DOJ,
which “examine and evaluae the competitive impact (if any) of proposed mergers and
acquisitions,” raised any objection. Oct. 16, 1998 Order, Ad. 17; A481-82, A1164-225.

At thetime of the1986 acquisitions, SeaRay was Brunswick’ slargest engine customer
(A24), while Bayliner had a long-term contract to buy OMC engines until 1989, which
Brunswick honored. A25, A734-35. Sincethen, Bayliner and Sea Ray have used M erCruiser
engines. Ad. 71. In 1995, Brunswick acquired Baja, a*“competitor” of plaintiff Powerquest,
out of bankruptcy. A153-54, A302, A510, A1012. Plaintiffs’ expert conceded that Bajawas
not “significant.” A67-68.

Other marine engine manufacturers al so integrated vertically, starting with Chrysler in
the 1960s. A679-80. Shortly before Brunswick bought Bayliner and Sea Ray, OMC negoti-
ated to buy both boatbuilders, declining to go forward only because it thought them over-
priced. A132, A481, A497, A758-62. After Brunswick’s acquisitions, OMC immediately
bought 5 (and later about 17) boatbuilders and “br[ought] up the production of our captive
boat companies to off set” the loss of Bayliner’s business. A758, A779-81; see A21, A32,
A36,A120-21, A131. Among OMC’ sacquisitionswere Four Winns, afast-growing builder
that had been Brunswick’s third largest stern drive customer, and major builders like
ChrisCraft and Sea Swirl. A366, A485, A497, A785. OMC’s captive boatbuilders bought

OMC engines exclusively, and after the joint venture bought 100% Volvo. A415-16, A704,
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A763-64. Volvo purchased a $100 million equity stake in Genmar, which had previously
been Brunswick’s second largest customer and had bought 90% of its engines from
Brunswick. Volvo expected that deal to result in Genma buying 50% of its engine needs
from Volvo. A409, A491, A499, A816, A932. Like Brunswick, the Volvo/OMC joint
venture sells about half its output to captive boatbuilders. A34, A42.

With hundreds of competitors in the boatbuilding business (A13, A798-99) and—as
plaintiffsconceded—no barriersto entry or expansion in the boatbuilding business (A1236
n.36), Brunswick’s enginerivals could easily expand their captive markets to increase sales
of their engines A211-14, A218a, A268-69, A299, A579, A758, A779-81; seinfra, pp.
46-48 (documenting recent entry). New entrants into the upstream engine market could
readily enter the downstream boatbuilder market as well (as Toyota has done). At the boat
dealer level, there are thousands of competitors and entry is easy. A331, A596.

Brunswick also made two small product-extension acquisitions. In 1987, it bought the
assets of BMW Diesel (which made and sold diesel enginesin Europe), in afailed attempt
to competewith Volvo’' s Europeandiesel sales.A71, A506-07, A623-24, A667-68, A729-31.
It also bought Kiekhaefer, a niche producer of the drive component for $50,000 high
performance stern drive engines, in 1990. A45, A72, A506-09, A687.

5. Competition in the Stern Drive/lnboard Engine Market

Themarket was highly competitive when Brunswick first offered its disputed discounts
and made the challenged acquisitions and is highly competitive today, with independent
boatbuilders shifting purchases from one engine manufacturer to another to take advantage
of the best productsand pricesor to support alternative suppliers. Ad. 120-24; A15-19, A291,
A306, A524, A528-29, A672-75; seealso A20and A784, A 791-92 (boatbuildersand deal ers
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switch freely between suppliers). Brunswick’s competitors engage in “marketing warfare.”
A316-18; see A297, A410, A441-42, A588-91. Volvo, backed by its huge scale outside the
U.S. (A503), frequently triesto match or undercut Brunswick’s prices (A297, A316, A585-
87,A634-35, A657, A665-66, A705, A930), dramatically slashespricesfor selected products
to “cherry pick” business (A636, A665-66), and provides cash payments and other benefits
towin salesto dealers. A319-25. See A290, A 319-22, A 1046 (V olvo is “ahighly aggressive
competitor with tactical pricing attacks at key cusgomers”), A1140. Studies prepared for
Volvo describe specific plansto attack Brunswick by focusing on up-scal e products, courting
a few large builders, improving product image and service, and increasing Volvo’'s dealer
base; and they concludethat Volvo has an advantage over Brunswick because boatbuilders
do not see Volvo as a competing seller of boats. A1130-31, A 1146-47. Volvo could easily
expand output to handle increased sales. It has “considerable” excess capacity —its plant
built 76,000 sterndrivesin 1988 but buildsonly 20,500 today. A699, A702-03; seeA148-51,
A252, A738, A765, A930, A1039-40.

In addition to Volvo, many inboard makers also compete in the market; Toyota, with
“[t]Jremendousresources,” is apowerful new competitor for inboard engine sales that could
expand into “the sterndrive business overnight” (A433); and any auto or outboard engine
maker “is a potential competitor.” A309; see A189, A 312-13, A690, A888. The evidence
showed that outboard engines, though the jury found them not to be in the relevant market,
compete with stern drivesin widely used applications such asfamily “runabout” boats. A 38-
39, A188-201, A259, A270, A310, A338-39, A395-98, A421, A453, A520, A556, A602,

A697-98, A756.
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Competitionisintensified by powerful buying groupslikeIBBI and ABA, which pool
the clout of independent builders to insist on favorable prices. A37, A284, A295, A517,
A826-27. These groups buy 25% of Brunswick’s enginesand are among its*“ best custom-
ers.” A663, A858, A1226. They exert “tremendous pressure” on manufacturers to “mee[t]
competitive prices” (A518, A617) and “extract significant economic concessions” from
Brunswick. A337, A 406a-b; see A232-33, A285-86. IBB | not only urged its membersto buy
Volvo instead of Brunswick as a*“bargaining chip” to get what it wanted, but also went so
far astoinitiate aper seillegal boycott of Brunswick’sengines.Ad. 64-104; A237-48, A253,
A305, A551.

I ntense competition, powerful buyers, and fallingdemand have constrained priceincrea-
ses by Brunswick. A387-88, A418, A918-19, A922. In setting prices, Brunswick considers
its costs, competitors prices, and customer reactions. A314-17, A356-57. Its modest price
increases have been in line with or below inflation indices, and on average lower than
increases in both the price of engine blocks—the costliest component of Brunswick’s
engines—and of outboard engines. A411, A422, A574-76, A1043-44, A1064, A1234.

6. Plaintiffs’ Antitrust Claimsand Brunswick’s Counterclaim

Plaintiffsfiled suitin December 1995, alleging that Brunswick’ smarket share and long-
term discounts and decade-old acquisitions violated Sherman Act 88 1 and 2, and that its
acquisitions violated Clayton Act § 7. Brunswick counterclaimed that plaintiffs illegally
boycotted Brunswick.

Plaintiffs’ theory of liability and damages is encapsulated in the pivotal testimony of

their sole expert, economist Robert Hall. Hall opined that Brunswick acquired and main-
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tained amonopolistic share of theengine market through acombinati on of di scount programs
and acquidtions that together foreclosed 78%

of the boatbuilding market to competitors. Ad. 16; A 74. Supposedly, by offering a“ discount
to acompany that gives Brunswick alargefraction of itsbusiness” (A49), Brunswick locked
boatbuildersinto buying Brunswick engineswith “ golden handcuffs” (A6); and thediscounts
imposed a “tax” on builders that bought engines from other manufacturers. A47-48. The
discounts purportedly created “abarrier to entry” because competitors had “to come in with
a substantially lower price’ to “compensate * * * for the loss of the discount from
Brunswick” if they wanted “to get part of the boabuilders’ business.” A53-57, A79, A208.
In addition, Brunswick’s verticd acquisitions allegedly foreclosed outlets to riva engine
makers, and its purchases of engine component makers reduced potential competition. Hall
claimed that together this conduct denied competitorstheability to achieve minimum viable
scale. A82.

Assuming a market of commodity-type products in which engine producers have the
same costs and consumers have no preference for one product over another (A 113), Hall
specul atedthat “without exclusionary acts” Brunswick’ ssharein atwo-manufacturer market
“would be about 50%.” A81. Hall attributed every point of Brunswick’s market share above
50% to anticompetitive conduct. He also opined, as the sole basis for plaintiffs’ claim of
injury and damages, that any market share above 50% resulted in a substantid “overcharge”
on each engine that plaintiffs purchased from Brunswick (A85, A108-116, A1071-74)—an
overchargethat increased mechanically with each additional point of market share. A562-65.
Hall’ stheory thusrested on the contradictory proposition that Brunswick’ sdiscounted prices
could at the same time be anticompetitively low (irresistible discountsthat were* financially

beneficial” to buyers) and anticompetitively high (like a“$9 loaf of bread”). A6, A102-08,
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A281, A304, A604a-b. Hall admitted that, although he had thetool sto separate the economic
effects of lawful from allegedly unlawful conduct, he had not done so. A144-47.

7. TheJdury'sVerdict and the Rulings of the District Court

Thejury foundfor plaintiffsontheir claimsand on Brunswick’ s counterclaim, awarding
plaintiffsthe $44,371,761 damages calculated by Hall for the period from December 1991
(4yearsprior to plantiffs’ filing their complaint) through thetrial. Ad. 106-13. Thedistrict
court trebled that award to $133,115,283. Ad. 59-63.

Thedistrict court denied Brunswick’s renewed motion for judgment as a matter of law
and motion for a new trial. Ad. 1-36. The court rejected Brunswick’s contention that its
discounts werelegitimate above-cost price competition, citing “ bundling” casesholding that
discounts on one product conditioned on the purchase of other products may be unlawful.
It analogized the “grings” involved in those tying cases to Brunswick’s requirement that
buyers purchase a percentage of their engine needs from Brunswick to qualify for a
discount—termed by the court “the de facto equivdent of exclusive dealing.” Ad. 13, 20. It
adopted Dr. Hall’ stheory infull, including hisview that two engine makerswould hold equal
shares of a competitive market and that Brunswick’s discounted prices were both too high
to be competitive and too low to be matched by efficient competitors. Ad. 14-17. Judge
Moody placed particular weight on documents prepared by Brunswick and its business
consultant, McKinsey & Co., that described the discount programs as barriers to entry or
protecti ons from market share erosion. Ad. 17-18.

In a subsequent order, the court denied plaintiffs any equitable relief, finding, among
other things, that plaintiffs were guilty of laches as a result of their “long and unjustified

delay” infiling suit. Ad. 81. In addition, the court entered judgment as a matter of law for
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Brunswick onits counterclaim, concluding that plaintiffshad engaged in aconcerted boycott
against Brunswick that was “aper se violation of the antitrust laws.” Ad. 46.

Subsequently, plaintiffs counsel filed a putative class action on behalf of all other
Independent boatbuilders(a class they assert has claims for damages three times larger than
the $133 million awarded here), contending that the verdict in this case has “collateral
estoppel” effect and is conclusive as to all major issues in the new suit. KK Motors, Inc. v.
Brunswick Corporation, No. 98-2307 (D. Minn.) (filed Oct. 23, 1998). Similarly, Volvo,
Brunswick’s principal rival, filed an antitrust suit alleging that the jury’s verdict here
establishestheillegality of Brunswick’s price discounts and acquisitions. Volvo Penta of the
Americas, Inc. v. Brunswick Corporation, N0.98-CV1473 (E.D.Va.) (filed Dec. 22, 1998).
Brunswick has moved to stay both actions pending the outcome of this appeal.

SUMMARY OF ARGUMENT

. Brunswick’s discounts were vigorous price competition—the paramount goal of
the Sherman Act. They challenged rivals to meet competition, but did nothing to preclude
rivalry. Brunswick had a 75% market share before it offered market share discounts. After
it began to use market share discountsits share fell to 50% as a result of competition from
OMC. Nothing prevented equally efficient rivals from meeting or beating Brunswick’s
discounted prices, particularly because buyers made no commitment to buy any number of
enginesfrom Brunswick. Rival engine manufacturers used their own market share discounts
to undercut Brunswick. Asindustry members recognized, these discounts were a normal
business practicethat served i mportant competitivegoals Supreme Court and Eighth Circuit
precedent makes clear that above-cost discounts in such circumstances are lawful and pro-

competitive. Theantitrust lawsstrongly encourage all competitors,including putative mono-
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polists, to lower their prices and increase their output for the benefit of consumers.
Brunswick isthereforeentitledto judgment as amatter of law on plaintiffs’ discount claims.

[I. Plaintiffs’ challengeto Brunswick’s acquisitions also failsas amatter of law. The
district court denied plaintiffs equitable relief in part because of their “long and unjustified
delay” in bringing suit, as determined by reference to the 4-year statute of limitations. A
fortiori, plaintiffs long delay completely disposes of plaintiffs’ acquisition-based damages
claims, which are governed solely by the 4-year statute. Even if thisCourt were to reach the
substantive merits of those claims, Brunswick is entitled to entry of judgment as a matter of
law. Under well-established precedent, vertical acquisitions are presumptivelyinnocuousor
competitively beneficial, and cannot be deemed unlawful where there are few barriers to
entry in the downstream market, a circumstance concededly present here. It is not surprising
that the DOJand FTC, which reviewed these acquistions thirteen years ago, permitted them
to take place without objection.

[11. Plaintiffs’ antitrust claimsfail for an additional and independent reason. Plaintiffs
failedto show that Brunswick possessed substantial market or monopoly power inthe marine
engine business. Although Brunswick had a large (but fluctuating) share of the market, it
faced much larger multinational rivals that could take that market share away if it charged
supracompetitiveprices. Brunswick’ sprincipal rival al so had substantial excess capacity, and
buyers (such asplaintiffs) coordinated their purchasesto place additional dow nward pressure
on price. Recent entry into the market by Toyota, a giant firm 30 times larger than
Brunswick, leaves no doubt that Brunswick has no power to prevent entry by new rivals.

Actual experiencein thismarket, in which Brunswick lost significant market share to OMC,
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conclusively shows that it cannot prevent entry or expansion by rivals offering a popular
product at alow price.

V. Brunswick also is entitled to entry of judgment as a matter of law because
plaintiffs’ expert witness, Dr. Hall—who was the principal source of evidence on liability,
causation, and damages— presented an economic theory that isunsupported by actual market
facts, unreasonabl e, and contrary to fundamental antitrust principles. Assuming homogeneous
commoditiessold by producerswiththe same costs—circumstancesnot presentinthemarine
engineindustry—Hall hypothesized that under competitive conditions Brunswick and Volvo
would have equal market shares, and that any deviation from this lockstep duopoly must be
attributed to anticompetitive conduct. Hall then calculated “overcharge” damages
mechanically, based on Brunswick’ ssuccessin selling itsproductsto consumers and earning
more than 50% of the market. Hall’ s 50-50 theory deviates from the historicd performance
of the marine engine industry and every other indugry selling differentiated products. If
accepted by this Court, it would leave successful manufacturersin an impossible dilemma:
no manufacturer with a large mark et share would dare lower its priceor improve its product
for fear of increasing its market share and facing ruinous treble damages liability. Such a
chilling effect would badly disserve consumer welfare. Still worse, Hall persuaded the jury
that Brunswick’s prices were both monopolistic overcharges and deeply discounted prices
that rivals could not match; and he failed to disaggregate the effects of admittedly lawful
from allegedly unlawful conduct. Hall’ s incoherent theory cannot be accepted as abasis for
this staggering $133,000,000 treble damages award.

V. Theevidence considered as a whole cannot sustain the jury’ s verdict. This Court

should direct entry of judgment as a matter of law for Brunswick if it finds that plaintiffs’
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discount or acquisition claims are legally invalid for any reason; or that any aspect of Hall’s
theory, which was essential to liability and damages, is faulty; or that Brunswick lacked
monopoly power. At a minimum, because (a plaintiffs’ request) thejury returned a general
verdictimposing damageswithout distinction among plaintiffs’ numerousclaims, Brunswick
iIsentitled to anew trial if this Court finds merit in any of its contentions.
ARGUMENT

I. BRUNSWICK’'SDISCOUNT PROGRAMSWERELAWFUL COMPETITION.

To beliable for monopolization under Section 2 of the Sherman Act, a defendant must
have acquired or maintained monopoly power by improper means, not through “growth or
development as a consequence of asuperior product, businessacumen, or hi storic accident.”
United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966). Even if Brunswick had
monopoly power intherelevantmarket (it did not, seePart |11, infra), the fact that the modest
discounts it offered to boabuilders and dealers for buying more engines made it more
difficult for rivals to prosper does not make those discounts anticompetitive. As the leading
treatise explains, “[b]uilding a better mousetrap, responding more effectively than rivalsto
changing consumer tastes, offering higher quality or better service, adopting cost-saving
innovations—all competitive moves that enhance one’s position vis-a-vis one’s rivals—
‘exclude’ thoserivals,” and “the greater the success, the greater theexclusion.” 3 P. Areeda
& H. Hovenkamp, ANTITRUST LAW § 611, at 23 (rev. ed. 1996). But competitive actions,

including “aggressive but non-predatory pricing,” “are welcomed by the Sherman Act” and

are not “‘exclusionary’” “even though they tend to exclude rivals and may even create a

monopoly.” Id. §651b, at 76.
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Well-financed rivals continued to compete fiercely for sales after Brunswick offered
market share discounts As the district court expressly found (Ad. 10-11), buyers made no
commitment to buy any enginesfrom Brunswick, but were freeto (and did) buy engines from
its competitors. Rival engine manufacturers offered their own market share discounts,
meeting and beating Brunswick’ s programs. Rivalstook salesaway from Brunswick onthe
basis of price and product features—just as OM C slashed Brunswick’s market share from
75% to 50% by aggressively marketing its Cobra engine, after Brunswick had offered the
challenged discounts and been vertically integrated for a number of years. Rivals also
integratedvertically to provide themselveswith an assured customer base.  Most recently,
Toyota, a fully-integrated company thirty times larger than Brunswick, has entered the
market with a new engine.

Supreme Court and Eighth Circuit precedents recognize that “* cutting prices in order

to increase business often isthe very essence of competition.”” Brooke Group Ltd. v. Brown
& Williamson Tobacco Corp., 509 U.S. 209, 226 (1993) (judgment for defendant
notwithstanding $149 million antitrust verdict); Morgan v. Ponder, 892 F.2d 1355, 1357-64
(8th Cir. 1989) (judgment for defendant on Sherman A ct claims alleging aggressive price
discounting by a dominant provider; jury verdict set aside). B ecause consumers ordinarily
benefit from discounting, it is incumbent upon reviewing courts to attend carefully to the
pertinent features of the market and the challenged discount. E.g., National Parcel Servs.,
Inc. v. J.B. Hunt Logistics, Inc., 150 F.3d 970, 971 (8th Cir. 1998) (“Unfair pricing antitrust
claims should be viewed with ‘great caution and a skeptical eye’”).

Under the undisputed facts of this case, there can be no doubt that Brunswick’s

discounts were law ful and procompetitive. The discountswere in all instances above Bruns-
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wick’s costs, and therefore could not be deemed “ predatory.” Moreov er, because customers
were not—either legally or as a practical matter—required to deal exclusively with
Brunswick in order to obtain discounts, Brunswick’s voluntary discount programs could not
constitute “exclusionary” conduct that violates the Sherman A ct.

A. Settled Precedent Establishes The Lawfulness Of Brunswick’s Above-Cost
Discounts.

According to Dr. Hall, Brunswick’s market share and volume discounts totaled $500-
600 of f the $5,000 list price of a Brunswick engine. A50-53, A65-66, A90-91.2 Brunswick’s
discounted prices were well aboveits marginal cost, which Hall asserted was about $3000
per engine. A84. Plaintiffshave not alleged that Brunswick discounted engine pricesbelow
any measure of cost. Aug. 19,1998 Order, Ad. 11-12.

The Supreme Court consistently has rejected attempts to turn the Sherman Act against

above-cost discounting by sellers with aleading market share. In Brooke Group, the Court

explainedthat “‘[IJow pricesbenefit consumers’™ and, “‘so long asthey are above predatory
levels, they do not threaten competition.”” 509 U.S. at 223. An above-cost discount is
generally lawful because it “either reflects the lower cost structure of the alleged predator,
and so represents competition on the merits, or is beyond the practical ability of ajudicial
tribunal to control without courting intolerable risks of chilling legitimate price-cutting.”
Ibid. Accord State Oil Co.v. Khan, 118 S. Ct. 275, 282 (1997) (“condemnation of practices

resultingin lower pricesto consumers is‘especially costly’ because ‘ cutting pricesin order

to increase business often is the very essence of competition’”); Cargill, Inc. v. Monfort of

Z Paintiffs did not dispute the lawfulness of Brunswick’s volume discounts. In fact, they favored
volume discounts because those discounts raised the costsof smaller rivals who could not qualify
for them. Supra, p. 10.
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Colo., Inc., 479 U.S. 104, 116 (1986) (“competition for increased market share’ by a
dominant firm “is not activity forbidden by the antitrust laws”; it “‘is in the interes of
competition to permit dominant firms to engage in vigorous competition, including price
competition’”); Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 594 (1986)
(condemning “cutting pricesin order to increase business” would “chill the very conductthe
antitrust laws are designed to protect”).

This Court also recognizes that “[a] monopolist may * * * aggressively competein the
marketplace” and, by discounting its prices, acts as “a normal, properly aggressve
competitor.” SuperTurf, Inc. v. Monsanto Co., 660 F.2d 1275, 1280 (8th Cir. 1981); see
Morgan, 892 F.2d at 1358-59 (above-cost discounts did not violate the Sherman Act;
“consumers generallybenefit from* * * aggressve pricecompetition”); International Travel
Arrangersv. NWA, Inc., 991 F.2d 1389, 1394 (8th Cir. 1991) (“*[P]rices above average total
cost are legal per se’”); Bathke v. Casey’s Gen. Stores, Inc., 64 F.3d 340, 343-44 (8th Cir.
1995). Other courts of appeals consistently reach the same conclusion. E.g., Kentmaster Mfg.
Co. v. Jarvis Prods. Corp., 146 F.3d 691, 695 (9th Cir. 1998) (a monopolist may “enlarg| €]
its market share” through price discounts; “[t]o beat a competitor’s pricesis not an offense
against theantitrust laws” but “good businessand normal business” and “aboon to customers
choosing between the competitors’); Ball Mem. Hosp. v. Mutual Hosp. Ins. Co., 784 F.2d
1325, 1339 (7th Cir. 1986) (“Even the largest firms may engage in hard competition,
knowing that thiswill enlarge their market shares”); see also W. Holmes, ANTITRUST LAW
HANDBOOK 423-25 (1998) (even “firms holding monopoly power” can use “normal

competitive behavior,” including above-cost “price reductions”).
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Barry Wright Corp. v. ITT Grinnell Corp., 724 F.2d 227 (1st Cir. 1983)—approved by
the Supreme Court in Matsushita, 475 U.S. at 585 n.8, 594, adopted asthelaw of thisCircuit
in Henry v. Chloride, Inc., 809 F.2d 1334 (8th Cir. 1987), and relied on again by this Court
inMorgan, 892 F.2d at 1358-59—demonstratesthelegitimacy of much larger discountsthan
Brunswick offered, conditioned on purchases of ahigher percentageof the customer’ s needs
than was necessary to qualify for Brunswick’s highest discount. In ascholarly opinion by
now-JusticeBreyer, the First Circuit rejected cla msthat amonopolistmanufacturer violated
the Sherman Act because the 25-30% discounts it offered in return for a customer’'s
commitment to purchase 86% of its requirements from the manufacturer “dr[ove] out
competition” that had higher cods. 724 F.2d at 229, 233, 238. Emphasizing that “lower
prices help consumers” and that a hallmark of a competitive marketplace is the willingness
of firms “to cut prices in order to take customers from their rivals” (id. at 231), the court
observed that a “major task” of antitrust courts is to “avoid discouraging desirable price-
cutting activity.” 1d. at 231-32.

In the absence of below-cost pricing, the court could not fashion aworkable method to
distinguish between afirm that cut prices improperly to “discipline” arival and one that cut
pricesto compete better. 724 F.2d at 234. To attempt to do so would create too great arisk
of “penaliz[ing] a procompetitive price cut, perhaps the most desirable activity (from an
antitrust perspective) that can take place in a concentrated industry where prices typically
exceed costs.” 1d. at 235; see also Morgan, 892 F.2d at 1358-59 (noting the “ real danger” in
mistaking “highly competitive pricing” for a § 2 violation).

The district court was plainly mistaken in concluding (Ad. 12) that these principlesdo

not apply in this case, where plaintiffs have not come close to proving any form of predatory
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pricing. Infact, these principlesapply afortiori. The Supreme Court has stressed that above-

cost discounted prices are generally procompetitive “‘regardless of how those prices are
set.”” Brooke Group, 509 U.S. at 223. In acase wherethereisneither predation norexclusive
dealing, it isespecially important to apply what the Supreme Court has described as ageneral
antitrust principle: that a monopolist’ sdiscounting “*to increase business'” at the expense of

rivalsis“‘the very essence of competition’” (id. at 226) and “the very conduct the antitrust
lawsare designed to protect.” Matsushita, 475 U.S. at 594. Under that principle, above-cost
discounting cannot be treated as an illegitimate entry barrier in a case where the record
affirmatively establishes that the discounts did not restrict the free choice of buyers among
engine suppliers.

It makes no difference if discounts reduced Brunswick’s prices below Volvo's cost
base. The Supreme Court has “reject{ed] the notion that above-cost prices that are below
* * * the costs of afirm’s competitorsinflict injury to competition cognizable under the anti-
trust laws.” Brooke Group, 509 U.S. at 223 (emphasis added). A market |eader’s ability to
discount below rivals’' cods “reflects [its] lower cost structure” and therelative efficiencies
of therival firms(id. at 223); antitrust law is not designed to protect high-cost competitors
from market forces at the expense of consumers and more efficient rivals. See Copperweld
Corp. v. Independence Tube Corp., 467 U.S. 752, 767 (1984) (“An efficient firm may cap-
ture unsatisfied customersfroman inefficientrival, whose own ability to compete may suffer
as aresult. Thisisthe rule of the marketplace and is precisely the sort of competition that
promotesthe consumer interess that the Sherman Actaimstofoster”); Conoco v. Inman Oil

Co., 774 F.2d 895, 906 (8th Cir. 1985) (that a competitor’s higher costs meanitisunableto

match a defendant’ s price cuts “ cannot be the basis for afinding that [the defendant’ s] pri-
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cing activity was predatory or anticompetitive”); 11 H. Hovenkamp, ANTITRUST LAW
11807c, at 120 (1998) (that “arival cannot match the [discounted] price” isa“stron[g] indi-
cator” that the discount is “efficient” and reflects the defendant’s “lower per unit costs”).

It is particularly implausible to think that Brunswick’s conduct was anticompetitive
when, as plaintiffs’ expert conceded, all of Brunswick’s rivals used the “same tools” to
compete, including market share discountsand vertical integration. A13738, A181. Volvo
introduced market share discount programs at the same time as Brunswick; OMC and
Y amaha both offered market share discounts, and Volvo and OMC entered into long-term
requirements contracts with boatbuilders before Brunswick offered its first long-term
discount. Brunswick’s engine rivals offered larger discounts than Brunswick, for higher
mar ket share. Supra, pp. 7-8.

This sort of competitive, industry-wide use of discountsinevitably causes pricesto fall
and industry output to increase relative to what output would be without discounts. And
buyers, especially smaller boatbuilders who cannot qualify for volume discounts, benefit
from market share discounts that reduce their costs. Even plaintiffs though they preferred
volume to market share discounts to disadvantage smaller rivals (supra, p. 10), asked
Brunswick to match the larger 4% discount for 100% market share that its rivals offered.
A227-28. Under settled Eighth Circuit law, “ ordinary business practi cestypical of those used
in a competitive market,” like the market share discount programs used in the stern
drive/inboard engineindustry, “ do not congitute anticompetitive conduct viol ativeof Section
2.” Trace X Chem., Inc. v. Canadian Indus., Ltd., 738 F.2d 261, 266 (8th Cir. 1984)
(reversing jury verdict for 8§ 2 plaintiff); see Conoco, 774 F.2d at 905-06; Houser v. Fox

Theatres Mgt. Corp., 845 F.2d 1225, 1231 (3d Cir. 1988) (“common [industry] practice”

27



could not support “aninference of anticompetitivebehavior”); Equipment Distribs. Coalition
v. FCC, 824 F.2d 1197, 1202 (D.C. Cir. 1987) (“routine commercial * * * practice[s]|” also
used “ by competitors” are not anticompetitive); Souzav. Bishop Estate, 821 F.2d 1332, 1336
(9th Cir. 1987); Northeastern Tel. Co. v. AT&T, 651 F.2d 76, 92-93 (2d Cir. 1981).

Unsurprisingly, given their industry-wideuse, the record shows that Brunswick’s mar-
ket share discountsenhanced efficiency. Seesupra, pp. 10-11. Uncontested evidence showed
that the discountsimproved the predictability of engine demand, which aided parts ordering,
inventory control, and other aspectsof production planning, and hel ped keep manufacturing
costs to a minimum and plants and employees working productively. Discounts also pro-
duced “alignment” by encouraging boatbuildersand dealersto focustheir effortson apartic-
ular manufacturer’ s engines, which meant better quality and more committed service forthe
consumer. And market share discounts put boatbuildersthat were too small to qualify for vol-
ume discounts—an important ssgment of Brunswick’s business—on a more even footing
with large buyers and buying groups like plaintiffs. Because Brunswick’s discounts served
theseimportant business pur poses, they cannot be condemned under the Sherman Act. Trace
X, 738 F.2d at 266 (“[a]nticompetitive conduct is conduct without legitimate business pur-
pose” that “makes sense only because it eliminates competition”); Barry Wright, 724 F.2d
at 230 (“conduct reasonablein light of [defendant’ s] business needs” isnot anticompetitive);
Johnson v. Nyack Hosp., 964 F.2d 116, 121 (2d Cir. 1992).

Courts are especially wary of competitors’ claims that arival has acted anticompetit-
ively. Barr Lab., Inc. v. Abbott Lab., 978 F.2d 98, 109 (3d Cir. 1992) (courts “‘carefully

scrutiniz[e]’” such claims because a*“‘ competitor[’s] * * * interests are not necessarily con-
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gruent with the consumer’s stake in competition’”). Plaintiffs compete with Brunswick’s
boatbuilding divisions and admit that they resent having to do so. See supra, pp. 11-12. The
district court ignored this troubling aspect of plaintiffs’ suit, seemingly oblivious to
plaintiffs' strong incentive to contort the antitrust laws to hobble Brunswick’s ability to
compete effectively (just as Volvo also seeks to do in its new suit alleging tha the verdict
here establishes Brunswick’s antitrust liability to Volvo, supra, p. 18). Improper treble
damages awarded at the behest of disgruntled rivals are “very dangerous for the workings of
our economy.” Baumol & Ordover, Use of Antitrustto Subvert Competition, 28 J.L. & Econ.
247, 252 (1985). In the words of Judge Easterbrook, “[w]hen abusinessrival brings suit, it
isoften safeto infer that the arrangement isbeneficial to consumers” (The Limitsof Antitrust,
63 Tex. L. Rev. 1, 18, 35 (1984)), a point emphasized by former DOJ Antitrust Division
chief Thomas Kauper in Misuses of the Antitrust Laws: The Competitor Plaintiff, 90 Mich.
L. Rev. 551 (1991).

B. Brunswick’sDiscount ProgramsHad No Anticompetitive Effects.

The digrict court refused to follow Brooke Group, Barry Wright, Henry, and Morgan
on the ground that “this case has never been about ‘low prices.”” Ad. 12. In doing so, the
court accepted Dr. Hall’ stheory that Brunswick’ sengine priceswere simultaneously o high
asto be monopoly overcharges even after the discountswere applied (the basisfor plaintiffs’
damages claim), yet so low as to be irregstibleinducements that locked engine buyersinto
Brunswick and prevented its rivals from competing (the basis for plaintiffs claim that
Brunswick’s discount programs w ere anticompetitive).

That theory is incoherent. Selling the equivdent of a “$10 loaf of bread” at a $1

discount would not erect a barrier to entry or expansion. A46-48, A281, A604a-b. To the
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contrary, a“$9 loaf” would invite market entry by auto and other engine manufacturersand
expansion by Volvo or any of the numerous inboard engine makers. See Matsushita, 475
U.S. at 589 (“monopoly pricing” invites “quick entry by new competitors eager to share in
the excess profits’); Tops Markets v. Quality Markets, 142 F.3d 90, 99 (2d Cir. 1998)
(“prices above their competitive level” mean that “new competitors could and would enter
the market and, by undercutting those prices, quickly erode [the monopolist's] market
share”). Hall testified that Brunswick charged $4400, after discounts, for an engine that cost
$3000 to produce. A52-53, A65-66, A90-91. That left any equally efficient rival with an
ample margin to undercut B runswick’s pricesto win sales. Given this stark inconsistency in
plaintiffs’ theory of the case, it is not surprising that the district court found “ no existing case
law” condemning “anything even close to the unique situation” here. Ad. 19.2

Ignoring the self-contradictory nature of plaintiffs’ theory, the district court held
Brunswick’s discounts unlawful because they were conditioned upon aboatbuilder’sbuying
up to 70% (80% in earlier years) of its engine needsfrom Brunswick—a condition that the
court believed deprived rivalsof the ability to compete and made Brunswick’ s programs*the
de facto equivalent of exclusive dealing.” Ad. 19-20. That analysisis legally erroneous.

Brunswick’s discount programs were not unlawful exclusive dealing. “Exclusive
dealing” isordinarily lawful and procompetitive, particularly at the manufacturer level. E.g.,
Omega Envtl., Inc. v. Gilbarco, Inc., 127 F.3d 1157, 1162-65 (9th Cir. 1997). Exclusive

dealing occurs, moreover, when customers are contractually unable to deal with rivals, so

9 Plaintiffs’ theory is doubly incoherent. Plaintiffs attack Brunswick’s market share discounts as
irresistible, yet applaud volume discounts tha create the sameincentivesto buy more enginesfrom
asingle supplier and impose, under Hall’ stheory, the same “tax” on boatbuilderswho shift torival
engine makers. See supra, p. 10.
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that those rivals are “frozen out of [the] market.” Jefferson Parish Hosp. Dist. v. Hyde, 466
U.S. 2, 45 (1984) (O’ Connor, Burger, Powell, and Rehnquist, JJ., concurring). It does not
result when discount programs, like Brunswick’s, leave a buyer free to cease dealing with
the seller at any moment. See Omega, 127 F.3d at 1163-64 (“easy terminability” of an
agreement “ negate[s]” its“ potential toforeclose competition”); Roland Mach. Co. v. Dresser
Indus., 749 F.2d 380, 395 (7th Cir. 1984) (*contracts terminable in less than a year are
presumptively lawful”); accord Paddock Publ’ g, Inc.v. Chicago Tribune Co., 103 F.3d 42,
47 (7th Cir. 1996); U.S. Healthcare, Inc. v. Healthsource, Inc., 986 F.2d 589, 596 (1st Cir.
1993). Nor does exclusive dealing occur when apurchaser isfreeto buy 20-30% of itsneeds
from other sellerswithout any loss of discount. See Magnus Petrol. Co.v. Skelly Oil Co., 599
F.2d 196, 200-01 (7th Cir. 1979) (there was no exclusive dealing arrangement where the
“qguantity specified in the agreements amountedto less than 60-80 per cent of plaintiffs’ totd
requirements’); Barr Lab., 978 F.2d at 110 n.24 (“An agreement affecting less than all
purchasesdoes not amount to trueexclusivedealing”); Paddock Publ’ g, 103F.3dat 46 (“An
exclusive dealing contract obliges a firm to obtain its inputs from a single source’);

McElhenney Co. v. Western Auto Supply Co., 269 F.2d 332, 338 (4th Cir. 1959).*

¥ The cases relied on by plaintiffs below—cases so far off the mark that the district court did not
discuss them—are actual exclusive dealing cases in which a monopolist barred customers from
dealing with competing suppliers. In United Shoe Mach. Corp. v. United Sates, 258 U.S. 451, 456-
58(1922), the dominant manuf acturer of machinery for making shoes* effectually prevent[ed | essees
of its equipment] from acquiring the machinery of a competitor” by requiring lessees of machines
“absolutely essential to the prosecution and successof [their] business’ to agree (1) that United Shoe
could cancel the lessee's right to use its machinery “if the lessee fails to use exdusively” United
Shoe’ smachines; (2) that thelessee would not use United Shoe’ s equi pment on shoes on which they
had also used rivals' machines; (3) that the lessee would lose the right to retain the leased machines
if it did not “take all additional machinery” from United Shoe; and (4) that the lessee would pay
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Brunswick’s discount programs were not “exclusive” in any sense of the term, and
certainly did not make buying a high proportion of Brunswick engines “the buyers only
viable economic option.” Aug. 19, 1998 Order, Ad. 19. The district court recognized that
Brunswick’s market share and long-term discount agreements did not “obligat[e anyone] to
purchase MerCruiser engines,” but merely “provided that [boabuilders] and dealers would
receivethe discountsif their purchases reached the stated levels.” Ad. 10. It also found that
nothing in the agreements “restrictfed boatbuilders] or dealers ability to deal with other
engine suppliers” (Ad. 1l1)—as buyers frequent switching among engine suppliers
demonstrates. Supra, pp. 13-14. Boatbuilders could buy 20-30% of their engine needsfrom
Brunswick’s rivals without losing any Brunswick discount and remained perfectly free to
(and did) buy more from rivalsif they so desired. Supra, pp. 8-9. Brunswick’srivals (huge
companies many times Brunswick’s size) could compete for some or all of a boatbuilder’s
or dealer’ s business by meeting or beating Brunswick’s discounts across the board or on a
targeted basis—as Volvo, OMC, and Y amaha each did (supra, pp. 7-8, 14)—or by offering
something el sethat consumerswanted, like OMC’ snew Cobraengineor Volvo’s“duo-prop”
feature. A10, A254, A499. The notion that Brunswick’s discounts operated like exclusive
dealing that foreclosed engine competitors from boatbuilder customersis belied both by the
fact that, years after market share discountswereintroduced, OM C used its Cobraengineto
drive Brunswick’s share of the stern drive market down from 75% to nearly 50%, and by

Volvo’s aggressive, targeted marketing to boatbuilders and dealers. Supra, pp. 2-3, 14.

United Shoe aroydty “on shoesoperated upon by machines made by competitors.” These “drastic
provisions,” totally unlike anything alleged here, “practically compel[led]” the exclusive use of
United Shoe's machinery. Id. at 457-58. See aso Carter Carburetor Corp. v. FTC, 112 F.2d 722,
732-33 (8th Cir. 1940) (manufacturer fixed discounts “upon the condition that [service stations]
should cease and refrain from dealing in anew competing line of carburetors,” “acondition that the
purchaser should not deal in the goods of a competitor”).
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Tobesure, likeall effortsto win over customers, Brunswick’ s discount programswere
“exclusionary” inthe sensethat rivalshad either to compete—by reducing prices or offering
better product featuresor service—or risk failure. But it “*is the nature of competition that

at some point there arewinnersand losers, and the losersare excluded.’” Balaklaw v. Lovell,
14 F.3d 793, 801 (2d Cir. 1994). See also Barry Wright, 724 F.2d at 236 (“virtually every
contractto buy ‘forecloses' or ‘excludes’ alternative sellersfrom some portion of the market,
namely the portion consisting of what was bought”); Brooke Group, 509 U.S. at 223.
Accordingly, theleading antitrust treatise concludes that above-cost discounts that “ attac[ h]
merely to the quantity of goods purchased, and not to exclusivity itself,” lack the
“competitiveimpact” of exclusive dealing arrangements“ because any equally efficientrival
can take the customer by bidding a better price and even by compensating the customer for
thelossof discount fromthedefendant.” 11 H. H ovenkamp, ANTITRUSTLAW 11807c, at 120

(1998). In consequence, conditional discountslike Brunswick’ sare “lawful and not subjec(t]

to the laws of exclusve dealing.” Ibid.’

¥ Thedistrict court wrongly believed that Brunswick’ s use of deal e market share rebatesal ong with
boatbuilder discounts created an exclusionary “‘two-tiered’ effect.” Ad. 16-17, 19. Brunswick
offered dealers rebates in only three years; its competitors offered larger rebates to dealers over a
longer period. Supra, pp. 7-8. Volvo—which used the Volvo/OMC joint venture’ s vast network of
dealers—competed for deal er business by meeting or beating Brunswick’ srebaes and offered cash
and other benefitsto dealersto switchto Volvo. Supra, p. 14. Becausedeal ers made no commitment
to buy boats with even a single Brunswick engine (as the district court acknowledged, Ad. 10), any
equally efficient rival could always obtain a dealer’s business by lowering prices or offering
attractivefeaturesor services. Plantiffs' claimtha Brunswick’ srebatesimpeded competitionisalso
thoroughly implausible given the existence of some ten thousand boat dealers, only about 10% of
which ever qualified for Brunswick’ srebates, and ease of entry at thedealer level. A331-332, A596,
A599-600. Indeed, Toyota recently entered the relevant market and has rapidly established its own
boatbuilder and dealer network. Supra, p. 2.
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Brunswick’s offer of incentivesto buy more products that consumers desired cannot be
deemed unlawful exclusivedealingin thiscontext. Northeastern Tel. Co., 651 F.2d at 91-93,
isinstructive. A competitor complained that the defendant monopolist’' s new pricing system,
introduced in “segments of its business as they came under competitive attack,” created
strong “incentives” for the buyer to remain a customer of defendant and operated as an
“economic lock-in.” The Second Circuit agreed that the incentives (which plaintiffs called
economic “penalties’) made customers “unlikey to switch” to a rival during a contract
period that could beten years, but it nonethel ess set aside ajury verdict for plaintiff, holding
as a matter of law that the incentives did not violate the Sherman Act because they were
freely used by rivals. See also Stitt Spark Plug Co. v. Champion Spark Plug Co., 840 F.2d
1253, 1257-58 (5th Cir. 1988). The result should be no different here.®

“Tying” and “bundling” cases have no application here. In straining to sustain the
jury’sverdict, the district court wrongly analogized this caseto “bundling” or “tying” cases
condemning “package” discounts predicated on the purchase of different products. Ad. 12-
14. The potential evil of “bundled” discounts is that an equally efficient rival, to compete,

must either offer the full range of bundled products or match the aggregated discount on

¥ Two former Antitrust Division chief economists demonstrate that even substantid “penalty
clauses’ in true exclusive dealing contracts are problematic only if the seller has an unopposed
opportunity to negotiate exclusive contracts because it is the first entrant into the market (a“firg
mover” advantage); buyers “find it difficult to coordinate” among themselves; there are “scale
economies’ and the incumbent seller uses staggered long-term contracts “with exclugvity
provisions’; and “there are strong network effectsinthe market.” R. Gilbert & C. Shapiro, Antitrust
Issues in the Licensing of Intellectual Property, Brookings Papers on Economic Activity:
Microeconomics 283, 333 (1997). None of those conditions existed here. Brunswick had no first
mover advantage, but instead faced “active competition” from “substitute technologies and
products.” Id. at 306. Its customers formed powerful buying groups. Buyers could abandon
Brunswick’ snon-exclusive“ market share agreements’ atany time. Andthereare no network effects
in this traditiona manufacturi ng industry.
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products that it does sell. Thus, the antitrust problem in SmithKline Corp. v. Eli Lilly & Co.,
575 F.2d 1056 (3d Cir. 1978)—as the court explained in LePage’s Inc. v. 3M, 1997 WL
734005, at *8 (E.D. Pa. Nov. 14, 1997)—was that L illy’s discounts “linked [two] products
which faced no competition” with a third product that competed with plaintiff’s product.
“[T]o compete, [plaintiff] would have had to off er on its one product the same rebate Lilly
was offering onall three of itsproducts bundled together.” 1bid. Plaintiffshave never alleged
that Brunswick’s discounts operated inasimilar way. “[S]ingle product cases,” likethisone,
are controlled not by SmithKline but by the Supreme Court’s recent decision in Brooke
Group. See Ortho Diagnostic Sys. v. Abbott Lab., 920 F. Supp. 455, 467-68 (S.D.N.Y . 1996);
see al so Jefferson Parish Hosp., 466 U.S. at 21 (“ atying arrangement cannot existunlesstwo
separate product markets have been linked”).

Comments of Brunswick’sbusiness personnel and consultantsare legally irrelevant
and show no anticompetitive intent. The district court also placed reliance on comments
from some Brunswick personnel and consultants to the effect that B runswick’s discounts
protecteditsmarket shareand werebarriersto entry, holding that these remarks showed “the
anticompetitiveintent and effect” of the discount programs. Ad. 17-18. That waslegal error.
SeeBarry Wright, 724 F.2d at 232 (“intent to harms|[rivals] * * * offerstoo vague a standard
in aworld where executives may think no further than ‘Let’s get more business’”). Indeed,
plaintiffs’ counsel advised the district court, in reference to “inflammatory language” in
plaintiffs own documents tha “inflanmatory statements” and “hyperbole” “are not
evidence of an antitrust violation.” A1251, A1254.

The sorts of remarks that the district court cited—which this Court has observed are

“often legitimately used by business peoplein the heat of competition”—are “ambiguous or
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misleading” as evidence of “predatory conduct” and “provide no help in deciding whether
a defendant” has gone beyond “aggressive competition” to engage in unlawful conduct.
Morgan, 892 F.2d at 1359 (emphasis added). “[I]f portrayed by plaintiffs attorneys as
damning evidence of predatory intent,” as they were here, they “may lead juries to
erroneously condemn competitive behavior.” 1bid. Even when there is evidence of
anticompetitive intent, this Court has held, a plaintiff must make “‘a separate showing of

predatory conduct’” to prevail—something plaintiffs conspicuously failed to do. Ibid.; see
International Travel Arrangers, 991 F.2d at 1396; National Parcel Servs., 150 F.3d at 971,
Ball Mem. Hosp., 784 F.2d at 1338-39 (“V igorous competitors intend to harm rivals, to do
all the business they can. To penalize thisintent is to penalize competition”); A.A. Poultry
Farms, Inc.v. Rose Acre Farms, Inc., 881 F.2d 1396, 1401-02 (7th Cir. 1989) (“If courtsuse
the vigorous, nasty pursuit of sales as evidence of aforbidden ‘intent,” they runthe risk of
penalizing the motive forces of competition”).

Beyond this, the statements on which plaintiffsrelied to sway the jury, read in context,
show no anticompetitiveintent a all. The aggressive business vernacular used by Brunswick
employees and consultants signaled efforts to promote customer loyalty in a competitive
marketplace by providing a good product and service at a good price. A603; e.g., A910
(recommending that Brunswick “[s]trengthen barriers at boat builders and deal ers through
more creativemarketing programs and more responsivecustomer service”), A913 (“abarrier
[to] entry ishaving abetter product and better service”), A967 (Brunswick could “ strengthen
relationships[with distributors] whichtranslate into barriers”). These documents, including

those that talk about “barriers to entry,” recognize that Brunswick faced an onslaught of

intense competition fromvertically integrated rivalsaggressiv ely offering salesinducements
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to targeted segments of the market, which Brunswick was* essentially pow erless” to prevent.
A907-908; see A911, A915, A918, A 925-26, A 931-33, A 965-70, A986-93, A 1018. Thisis
the same highly competitive marketplace, with sophisticated rivals fighting over every sale,
described in contemporaneous Volvo documents. E.g., A1022-23, A1039-40, A1139-40.

Itisparticularly untenableto regard these businessmen’ sand consultants’ characteriza-
tionsas signaling that Brunswick’s market share discounts had an anticompetitive purpose
and effect because undisputed evidence shows that those discounts imposed no restraint on
thefreedom of buyers. Brunswick’ sstern drive market share plunged from 75% to 50% when
OMC introduced the Cobra, even though Brunswick had already offered market share
discounts for five years. Plaintiffs consistently bought substantially more engines from
Brunswick than was necessary to obtain the largest discount, because their customers
preferred Brunswick engines. And after Brunswick eliminated market share discounts
entirely, boatbuilders’ buying patterns remained unchanged. Supra, pp. 2-3, 6-9. Clearly,
Brunswick’s discounts did nothing to constrain the free choice of engine buyers.

ok x % %

The $133,000,000 judgment in this case “threatens to ‘chill’ highly desirable
procompetitive price cutting” by signaling to businesses that above-cost discounts by a
market leader are fraught with the risk of huge damages awads at the instance of
competitors—evenwhen discounting isthe normal practiceintheindustry and rivals can and
do continue to compete on the basis of price and other factors. Barry Wright, 724 F.2d at
235-36. By condemning a“decision by afirm to cut pricesin order to increase market share,”
the jury’s verdict— misinformed by Dr. Hall’ s untenable theory—* perverse[ly]” makes a

vice of conduct that is a competitive virtue and thwarts an important goal of the antitrust
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laws. Cargill, 479 U.S. at 116. Under settled Supreme Court and Eighth Circuit authority,
the verdict should not be allowed to stand.’

[1. PLAINTIFFS CHALLENGES TO BRUNSWICK’'S ACQUISTIONS ARE
TIME-BARREDAND THECHALLENGED ACQUISITIONSWERE LAWFUL.

A. Plaintiffs Acquisition Claims Are Barred By The 4-Year Statute Of Limita-
tions.

Plaintiffs’ “long and unjustified delay” in filing suit led the district court to reject all
their equitable claims addressed to Brunswick’s acquisitions. Ad. 81. The statute of limita-
tionsbars plaintiffs’ damages claims addressed to those same acquisitions. Private antitrust
actionsfor damagesare “forever barred unless commenced within four years after the cause
of action accrued.” 15 U.S.C. § 15b (Clayton Act § 4B). Plaintiffs’ acquisition claims fo-
cused on Brunswick’ spublicly announced and highlyvisible 1986 purchasesof Bayliner and
Sea Ray, which Hall testified were “by far” the most “important” and the “really significant
ones.” A67-78. Yet plaintiffs did not bring suit until December 1995—nine years |ater.

Plaintiffs claimsaccrued assoon as Brunswick’ sacquisitions purportedly injuredthem.
That occurred, plaintiffs asserted at trial, ailmost immediately after the 1986 acquisitions.
Because the jury rejected plaintiffs' argument that fraudulent concealment tolled the statute
(A104, 17), plaintiffs’ damagesclaimsdirected to Brunswick’ sacquisitions are time-barred
as a matter of law.

The district court held that “the statute of limitations clearly does not act as a bar to
Plaintiffs’ claims,” but failed to supply asinglereason. Ad. 32. Thecourt’ s conclusory ruling

isat oddswith the®[ijmportant policies” underlying statutes of limitations, including “rapid

" Brunswick’s above-cost discounts comport with the requirements of both § 1 and § 2 of the
Sherman Act. See, e.g., Barry Wright, 724 F.2d at 239.
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resolutionof disputes’ and “repose for those against whom aclaim could be brought.” Union
Pac. R.R. v. Beckham, 138 F.3d 325, 330 (8th Cir. 1998). Its finding of laches should have
barred plaintiffs acquisition-based claims for damages as well, because, as the court itself
recognized, the laches inquiry look s to the “ analogous” 4-year limitations period. Ad. 76.

Plaintiffs' cause of action accrued upon their purported injury from Brunswick’s
1986 acquisitions. In actionsgoverned by § 4B of the Clayton Act, “acause of action accrues
and the statute begins to run when a defendant commits an act that injures a plaintiff’s
business.” Klehr v. A.O. Smith Corp., 117 S. Ct. 1984, 1990 (1997). In Klehr, the Supreme
Court squarely rejected the contention that the statute did not rununtil the“last predicate act”
in an unlawful course of conduct was completed (id. at 1989):

Because a series of predicate acts * * * can continue indefinitely, such an
interpretation, in principle, lengthensthelimitationsperiod dramatically. It thereby
conflicts with a basic objective—repose—that underlies limitations periods.
Indeed, the rule would permit plaintiffs who know of the defendant’ s pattern of
activity simply to wait, “sleeping on their rights.”

Klehr reaffirms this Court’s understanding that “[a] cause of action accrues under the
antitrust laws when the defendant commits an act that injures the plaintiff’ s business.”
Information Exch. Sys, Inc. v. First Bank Nat’| Ass'n, 994 F.2d 478, 484 (8th Cir. 1993).°

Thus, plaintiffs’ acquisition claimsaccrued assoonasthey wereinjuredby Brunswick’s
acquisitions, which the district court found were “public information at the time” and
“generally known throughout the recreational boat manufacturing industry.” Ad. 71.
Plaintiffs' asserted injury—reduced competition in the marine engine market that caused

plaintiffsto pay supracompetitive prices(4th Am. Cmplt. 11158(e)-(g), 69(d), 106)—occurred

¥ This“pureinjury accrual rule dways applies without modification” to antitrust claims. Klehr, 117
S. Ct. at 1990; Granite Falls Bank v. Henrikson, 924 F.2d 150, 153 (8th Cir. 1991).
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long before the December 1991 limitations bar. The fact that plaintiffssought damages for
these purported overcharges going back to 1986 (A1060, A1075) isa clear admission that
the acquisitions injured them (if at all) in 1986.

Plaintiffswere aware of their purported injurywell before December 1991. Thedidrict
court found that IBBI “expressed dissatisfaction” with Brunswick’s ownership of Bayliner
and Sea Ray “[b]eginning no later than 1990.” Ad. 71. In January 1990, IBBI advised its
members to declare Brunswick’s practicesto be aviolation of the Sherman Act. A809. Thus,
by their own admission, plaintiffs’ claims accrued before December 1991.

Plaintiffs cannot evadetheinjury accrual ruleof § 4B. Inthedistrict court, plaintiffs
defended their belated filing by relying on cases, including United States v. du Pont de
Nemours & Co., 353 U.S. 586 (1957), in which the gover nment sought equitable relief more
than four years after the challenged acquisitions. But those cases were not private suits for
damages, and the courts had no occasion to consider the statute of limitationsin 8 4B. See
California v. American Stores Co., 495 U.S. 271, 296 (1990) (“consummated transactions”
are protected “ from belated attacks by private parties when it would not be too late for the
Government to vindicate the public interest”). Nor can plaintiffsrely on any exceptions to
the 8 4B injury accrual rule. There are but “two grounds for allowing an antitrust suit to be
brought more than four years after the events that initially created a cause of action.” Kaiser
Alum. & Chem. Salesv. Avondale Shipyards, 677 F.2d 1045, 1051 (5th Cir. 1982); see 1 C.
Corman, LIMITATION OF ACTIONS 8§ 6.5.5.1, at 447 (1991). Both exceptions derive from
Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U.S. 321 (1971). Neither applieshere.

The first exception, for a “continuous violation,” applies only to a “continuing

conspiracy.” Zenith, 401 U.S. at 338; Lomar Wholesale Grocery v. Dieter’ s Gourmet Foods,
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824 F.2d 582, 588 (8th Cir. 1987) (Zenith “requires‘an overt act in furtherance of an antitrust

conspiracy’”); Corman, supra, 8 6.5.5.2. The widely publicized and government-reviewed
acquisitions at issue here obviously do not constitute a conspiracy. The second exception
applieswhen damages are too speculative to be provable within four years of injury. Zenith,
401 U.S. at 339-42; Corman, supra, § 6.5.5.3. Plaintiffs never made that allegation, and
“since Zenith most circuit courts have declined to label future damage claims speculative.”
North Carolina Elec. Corp. v. Carolina Power & Light Co., 780 F. Supp. 322, 333
(M.D.N.C.1991). E.g., PaceIndus., Inc.v. Three Phoenix Co., 813 F.2d 234, 240 (9th Cir.
1987); Brunswick Corp. v. Riegel Textile Corp., 752 F.2d 261, 271 (7th Cir. 1984). Plaintiffs
cannot plausibly contend that their purported damages from the 1986 acquisitions were too
speculative to be provable before December 1991, for they presented expert testimony
specifying the precise amount of their alleged damages for each year beginning with 1986.
A1053-61, A1068-76. Those figures depended solely on Brunswick’s market share (see
infra, p. 66), which plaintiffs couldhavequantified in 1986 asreadily asattrial. Asin Klehr,
plaintiffs’ supposed injuries “have always been specific and calculable.” 117 S. Ct. at 1991.

Plaintiffsalso argued that at most 8§ 4B should limit their damages to the 4-year period
before suit. But 8 4B bars plaintiffs’ acquigtion-based claimscompletely, unless one of the
Zenith exceptions applies. Klehr, 117 S. Ct. at 1991. The statute commands that damages
“actions’ are “forever barred unless commenced within four years” of accrual. M oreover,
plaintiffs' proposal would permit litigants to sit on their rights, wait for a 4-year period that
maximizes damages, and sue years or even decades after the challenged acquisitions—just
as plaintiffs did here. To permit such calculated delay would undermine the important

policiesthat statutes of limitations serve. SeeRiegel, 752 F.2d at 271; IT&T v. General Tel.
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& Elecs. Corp., 518 F.2d 913, 929 (9th Cir. 1975) (warning of “abuses” if plaintiffs could
“challenge at their pleasure any possible violations, no matter how old”).

Brunswick’s 1995 acquisition of B gjacannot liftthe statutory bar to damagesfor itspre-
December 1991 acquisitions Asthe Supreme Court explained in Klehr, in “antitrust cases,
[plaintiffs] cannot use anindependent, new predicate act asabootstrap to recover for injuries
caused by other earlier predicate acts that took place outside thelimitations period.” 117 S.
Ct. at 1991. At most, this D ecember 1995 law suit might have been timely asto Baja alone.
But with Baja purchasingjust 2.8% of stern drive and inboard engines, the Baja transaction,
asplaintiffs expert admitted, wasnot “significant.” A59-60, A68. Thus, the Bajatransaction
alone cannot make plaintiffs’ acquisition claimstimely.®

B. TheChallenged Acquisitions Were Lawful And Procompetitive.

In addition to being untimely, plaintiffs acquisition claims fail asa matter of law. As
plaintiffsconceded, there are no barriersto entry into the boatbuilding business. Competition
flourishedafter Brunswick’ s acquisitions, with hundreds of boatbuilding companiesavailable
to buy engines from Brunswick’s competitors. These undisputed facts refute plaintiffs’
contention that Brunswick’s acquisitions foreclosed efficient engine suppliers from finding
boats in which to install their engines. Significantly, Brunswick’s acquisitions did not
increase its market share. Brunswick’s 75% share of stern drive sales before the challenged
acquisitions declined sharply to 50% in 1988, soon after the acquisitions were completed.

Subsequently, its share rose back to its pre-acquisition level. Supra, pp. 2-4.

¢ Plaintiffs challengesto Brunswick’s product extension acquisitions of Kiekhaefer and of assets
from BMW Diesel also are barred by the statute of limitations. Both acquisitionstook place before
December 1991. Supra, p. 13.
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Established antitrust principles, which recognize that vertical and product extension
acquisitions generally benefit consumers, confirm the lawfulness of Brunswick’s
acquisitions. An antitrust plaintiff must marshal hard economic evidence of the
anticompetitive effect of each challenged acquisition.'® Instead, plaintiffs offered only a
conclusory and entirely speculative opinion from Dr. Hall. A70, A73. Nevertheless, the
district court dismissed—again, in one sentence—undisputed evidence and settled case law
demonstrating the invalidity of plaintiffs’ acquisition claims: “[T]he jury’s finding that
Brunswick’s multipleacquisitions, consideredcollectively, violated Section 7 of the Clayton
Act is fully supported by the evidence and applicable authority.” Ad. 32. That perfunctory
ruling ignores the record, antitrust precedent, and sound economi c theory.™*

1. Brunswick’svertical acquisitions were not anticompetitive.

Plaintiffs focused principally on Brunswick’s vertical acquisitions of boatbuilders
Bayliner, Sea Ray, and Baja. Those are the type of transaction that the antitrust laws favor,
because consumers generally benefit fromthem. “[V ]ertical acquisitionsarethe most likely
to produce efficiencies and the least likely to enhance the market power of the merging

firms.” Hovenkamp, Merger Actionsfor Damages, 35 HastingsL .J. 937, 961 (1984). See 4A

1 The Supreme Court “hascut * * * back sharply” on earlier caseshostileto mergers. United Sates
v. Baker Hughes, Inc., 908 F.2d 981, 990 (D.C. Cir. 1990). Baker Hughes, two of whose panel
members—Justice Thomas (author of the opinion) and Justice Ginsburg —now sit on the Supreme
Court, explained that courtsmust consider a“multiplicity of relevant factors,” including “ the absence
of significant entry barriers in the relevant market” and the prospect of efficiencies. Id. at 984-86;
see FTCv. Freeman Hosp., 69 F.3d 260, 272 (8th Cir. 1995) (rgecting 8§ 7 claimfor failureto show
“asubstantial threat to competitive hospital prices’).

' Because plaintiffs acquisition claims fail as a matter of law under the Clayton Act, they
necessarilyfail tosupport plaintiffs Sherman Act claims. International Trave Arrangers, 991 F.2d
at 1399; see H. Hovenkamp, FEDERAL ANTITRUST PoLicy § 7.2, at 261 (1994) (“ Sherman Act
treatment of mergers to monopoly has become all but superfluous’).
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P. Areeda, H.Hovenkamp, & J. Solow, ANTITRUSTLAW 11021, at 209 (rev. ed. 1998) (“the
most common result of vertical mergers [is] savings in either the cost of production or the
cost of using the market”); R. Bork, THE ANTITRUST PARADOX 226 (2d ed. 1993) (vertical
mergers “are means of creating efficiency, not of injuring competition”); R. Posner,
ANTITRUST LAW 200 (1976) (“the case for prohibiting vertical mergersisvery weak”). As
this Court has held, even “vertical integration by monopolists can have procompetitive
effects.” Becker v. Egypt News Co., 713 F.2d 363, 366 (8th Cir. 1983); see also Fruehauf
Corp. v. FTC, 603 F.2d 345, 351-52 (2d Cir. 1979) (acquisition of leading maker of truck
wheels by |eading maker of truck bodies did not violate § 7; because a vertical merger “does
not eliminate a competing buyer or seller from the market,” it may “operate to increase
competition”). Summarizing the modern outl ook, the Seventh Circuit explained that “ vertical
integration is not an unlawful or even a suspect category under the antitrust laws.” Jack
Walters & Sons Corp. v. Morton Bldg., Inc., 737 F.2d 698, 710 (7th Cir. 1984).

This Court rendered alandmark en banc decision applying current antitrust sandards
in Paschall v. Kansas City Star Co., 727 F.2d 692 (8th Cir. 1984). The Court rejected
independent newspaper distributors’ claimsthat a newspaper monopolist’s planto vertically
integrate into distribution and refuse to deal with the plaintiff-competitors would violatethe
Sherman Act. Applying “fundamental principles of antitrustlaw,” the Court concluded that
the procompetitive effects of vertical integration outweighed any alleged anticompetitive
effects. Id. at 701-02. The Court reached that conclusion even though—unlike here, where
plaintiffs continue to buy engines from Brunswick—the newspaper monopolist’'s vertical

integration put hundreds of independent distributors out of business.
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Rational economic evaluation also underlies the government’ s authoritative vertical
merger guidelines, which explain that “most mergers do not threaten competition [but] are
in fact procompetitive and benefit consumers.” 1984 M erger Guidelines, 4 TRADEREG. REP.
(CCH) 1 13,103. Thus, the government “exercise[s] cautionin taking action against vertical
transactionsto avoid chilling efficiency-enhancing mergers.” Steven Sunshine, Deputy Asst.
Atty. Gen’l, Antitrust Div., Address to ABA Section of Antitrust Law (Apr. 5, 1995), 7
TRADE REG. REP. (CCH) 1 50,147, at 49,123. The reviewing federal agencies raised no
objectionto the acquisitions now challenged by plaintiffs. A481-82, A1164-1225; supra, p.
12. That “neither the DOJ nor the FTC have challenged the merger [is] atelling Sgnthat the
merger raises no significant anticompetitive concerns.” Advocacy Org. for Patients &
Providersv. Mercy Health Servs., 987 F. Supp. 967, 974 (E.D. Mich. 1997); accord Pearl
Brewing Co. v. Miller Brewing Co., 1993 WL 424236, at *3 (W.D. Tex. Mar. 31, 1993),
aff’d mem., 52 F.3d 1066 (5th Cir. 1995) (reprinted at A1265).

a. Thelackof entrybarriersin the boatbuilding businessrefutes plaintiffs’ theory
of foreclosure in the engine business.

Without “ significant barriersto entry,” amerger cannot injure competition. E.g., United
Statesv. Syufy Enters., 903 F.2d 659, 664 (7th Cir. 1990). Thus,the“ greatly exaggerated and
overused ‘foreclosure’ theory” hasno applicationto vertical mergersabsent substantial entry
barriersin both the upstream and downstream markets. 4A P. Areeda, etal., ANTITRUSTLAW
at 148. “[A] vertical merger cannot cause significant foreclosure of existing firms” unless
“each market independently has significant entry barriers.” Id. { 1032a, at 229 (emphasis
added). The 1984 Merger Guidelines (88 4.21, 4.212) agreethat vertical acquisitions are not

anticompetitive unless, as a result of barriers to entry in the acquired firm’s market, the
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acquisition significantly raises barriers to entry in the acquiring firm’s market. See also
Fruehauf, 603 F.2d at 359 (vacating FTC’s finding of 8§ 7 violation where record did not
show substantial entry barriers); United Statesv. Hammermill Paper Co., 429 F. Supp. 1271,
1293-94 (W.D. Pa. 1977) (holding, based on ease of downstream entry, that manufacturer’s
acquisition of wholesalers did not substantially lessen competition).*?

Plaintiffs did not even attempt a threshold economic showing of significant entry
barriers in the boatbuilding, or “downstream,” market. To the contrary, they admitted that
“there are few barriersto entering the boat-building business.”** Nor did plaintiffs address
the boundaries of a boat market, failing both to “define and measure the market for each
product or service * * * of each of the merging firms” and to “determine the geographic
market or markets inwhich [each] firm sells.” 1984 Merger Guidelines 88 2.0,2.31. Without
such ashowing, plaintiffs’ theorythat engine manufacturers—with worldwide operations—
were foreclosed from theopportunity to find customersmust fail. SeeRyko Mfg. Co. v. Eden

Servs., 823 F.2d 1215, 1232 (8th Cir. 1987) (plaintiff’ s anecdotal evidence held insufficient

2 Plaintiffsrelied below on early merger decisions, such as Brown Shoe Co. v. United Sates, 370
U.S. 294 (1962), that deferred to the government’ s expert views. As the Merger Guidelines show,
the government’s views have changed substantially since that time. The Supreme Court today
Incorporates economic principlesinto its analysis and takes afar more accommodating approach to
vertical transactions. See Sate Qil Co. v. Khan, 118 S. Ct. 275 (1997); Continental T.V., Inc.v. GTE
Sylvania, Inc., 433 U.S. 36, 54 (1977) (vertical agreements “promote interbrand competition”).
“Given the close connection between vertical restraints law and vertical merger law,” the “shift in
approach” that began in Sylvania “has strong implications for the continued viability of the
foreclosuredoctrineinvertical merger antitrust analysis.” ABA Antitrust Section, NON-HORIZONTAL
MERGERSLAW & PoLicy 62 (1988). The casescited by plaintiffsreaffirm, moreover, that unlessthe
percentage of foreclosure® approaches monopoly propaortions, [it] cannot itself be decisive.” Brown
Shoe, 370 U.S. at 328-29.

¥ A1236 n.36 (emphasis added). See also A211 (“What it costs to enter, what it costs to close up
for awhileis minuscule. * * * If you have the molds, you can enter or exit the business’).
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to establish relevant market or foreclosure); Balaklaw, 14 F.3d at 799 (same); Fruehauf, 603
F.2d at 354 (carefully analyzing dow nstream market).

Plaintiffs’ own testimony reveals just how easy it is to enter and expand in the boat-
building business. Jimmy Fulks, owner of plaintiff Mariah, started his company in 1989 in
“atemporary garage” —after Brunswick’ sacquisitionsandinitiation of itsdi scount programs
—and quickly grew it into one of the largest independent boat companies. A213, A218a.
Francis Hawkins, amachinist, found a partner and easily launched plaintiff Concord Boats.
A268-69. Kevin Hirdesstarted plaintiff Powerquest with awater skiing friend and developed
itinto asubstantial business. A299. These admissions confirm the lack of entry barriers. See
Advo, Inc. v. Philadel phia Newspapers, Inc., 51 F.3d 1191, 1200-01 (3d Cir. 1995) (finding
“no barrier to entry” where the start-up capital required is “a couple of million dollars,” a
sum “not so high that it would prevent new competitors from jumping in if [the defendant]
tried to charge supracompetitive prices’).

With such low entry barriers, it is no surprise that, according to the president of Four
Winns (a boatbuilder owned by OMC), “hundreds of competitors’” make boats A798. As
Hall admitted, there are “numerous independent boatmakers [and] many, many companies
make boats.” A32; see also A448-52. This plenitude of potential engine buyers refutes
plaintiffs’ contentionthat Brunswick’s acquisitions foreclosed sales by rival engine makers.
Sea Ray and Bayliner together accounted for less than 30% of stern drive (and a much
smaller percentage of inboard) purchases. A68. That |eft 70% or more of the market for
competing engine makers. Asin Fruehauf, such limited market foreclosure is “not one that
deprivesrivals [of] major channels of distribution, much less one that excludes them from

the market altogether.” 603 F.2d at 360. Efficient engine competitors remained free to
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compete for the remaining 70%, take existing share away from Brunswick’ sboat companies,
or acquire and expand boat companies of their own.**

Brunswick’s acquisitions thus represented a “‘realignment of existing market sales
without any likelihood of adiminutionin competition.’” Alberta Gas, 826 F.2d at 1246; see
also 4A P. Areeda, et al., ANTITRUST LAW 1 1004c, at 160 (if the market of even one of the
merging firms is competitive, “[n]othing more than mere realignment can occur”). Indeed,
all of Brunswick’s engine-making rivals extensively employed vertical integration. Most
notably, soon after the Sea Ray and Bayliner acquisitions, OMC sought to replace the lost
Bayliner business by acquiring 14 to 17 boat companies, including some of Brunswick’s
then-largest customers, such as Four Winns, ChrisCraft, and Sea Swirl. A131, A485, A497,
A757-58; see supra, pp. 12-13. As Hall admitted, OMC made its acquired boat companies
every bit as “captive” as Brunswick did. A32, A42. He further admitted that “OMC
aggressively pursued an acquisition strategy similar to Brunswick’s* * * [a]nd customers
benefited from the competition.” A135 (emphasis added).

Volvo, too, after its advisors recommended that it obtain captive boat companies to
increase engine sales (A121), invested $100 million in Genmar, which previously had been
Brunswick’s second largest account. A409, A499. Thus, the subsequent OMC/Volvo joint
venture benefited from both companies’ prior acquisitions. Ibid. Volvo’s consultants noted

theindustry trendtowardsverticd integration, including Volvo’ sinvestment in Genmar, and

2 Moreover, the 30% “foreclosure” figureisgrosslyinflated because, asplaintiffs expert admitted,
Sea Ray “had been purchasing significant volumes’ of Brunswick engines before Brunswick
acquired it. A134; see A24 (Sea Ray was Brunswick’s largest customer in the mid-1980s). The
“market share represented by the acquiring company’ s previous supply to the acquired firm is not
part of the foreclosure.” Alberta Gas Chem. Ltdv. E.I. du Pont de Nemours & Co., 826 F.2d 1235,
1245 (3d Cir. 1987).
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observed that Brunswick was powerlessto combat itsrivals acquisitions of boatbuildersto
obtain greater market share. A906-08.

Thisrecord isone of fierce competition, with all the major engine companiespursuing
vertical integration as a market strategy. As Dr. Warren-Boulton explained in unrebutted
testimony, “all the engine suppliers vertically integrated to some extent, either through
buying” or “acquir[ing] partial interests’ in boat companies. A578. Such arace to integrate
vertically demonstratesthat Brunswick’ svertica acquisitionswere not, asplaintiffsclaimed,
anticompetitive but rather entirely procompetitive. See 1984 Merger Guidelines (8§ 4.24)
(recognizingthat “[a] n extensive pattern of vertical integration may constitute evidence that
substantial economies are afforded by vertical integration”).

b. Thecontinued presenceof powerful enginebuyersrefutesplaintiffs “ disruptive
buyer” theory.

Plaintiffs argued below that Brunswick acquired Bayliner and Sea Ray to eliminate
“disruptivebuyers’” and thereby reduce competition in the engine market. Because no court
has ever adopted this “disruptive buyer” theory, plaintiffs relied on the 1984 Merger
Guidelinesand the Areeda-Hovenkamp treatise. But the Merger Guidelines (8 4.222) stress
that there is nothing anticompetitive about acquiring a major buyer unless “the allegedly
disruptivefirm differs subgantially in volume of purchases or other relevant characteristics
from the other firmsin the market.” The Areeda-Hovenkamp treatise expresses skepticism
that a “disruptive buyer” theory ever could be proven, and notes that “[w]here several
disruptive buyers are present,” all or most must be eliminated “ before the beneficial effect
of their presence would be lost.” 4A P. Areeda, et al., ANTITRUST LAW  1006f, at 173; id.

110064, at 169. The record demonstratesthat there was nothing uniquely “ disruptive’ about
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Bayliner and Sea Ray, and that large and sophisticated buyers continued to flourish after
Brunswick’s acquisitions.

Those buyers included Genmar, which had more *purchasing clout” than Sea Ray or
Bayliner (A720), other large boatbuilders, and several buyers cooperatives, including
plaintiff IBBl and ABA. A515-16, A858. Buying groups had sgnificant “economic clout”
(A284), enabling them to extract “economic concessons” from Brunswick. A337, A406a-b.
It would be hard to imagine amore “disruptivebuyer” than IBBI, which illegally boycotted
Brunswick toforce pricing concessions. Here,asin United Statesv. Archer-Daniels-Midland
Co., 781 F. Supp. 1400, 1422 (S.D. lowa 1991), “[t]he existence of |arge and sophisticated
purchasers ‘ makes any anticompetitive consequences very unlikely.””

c. Plaintiffs' other objectionsto Brunswick’s vertical acquisitions are baseless.

Plaintiffs raised two additional grounds for their antitrust challenge to Brunswick’s
vertical acquisitions—Brunswick’s acquisition of Baa Boats in August 1995, and
Brunswick’s decision to discontinue devel opment of astern drive engine on which Bayliner
had been working before its acquisition by Brunswick. Nether supportsplaintiffs’ claim.

An acquisition that hasa“ deminimis’ impact on the market cannot sustain an antitrust
claim. Alberta Gas, 826 F.2d at 1246. Baja’ sengine purchases accounted for anegligible and
declining 2.8% of the market. A59-60. Even plaintiffs’ expert conceded thatthisacquisition
was not significant. A67-68. Moreover, Bajawas in bankruptcy when Brunswick purchased
it. A510. See United Statesv. General Dynamics Corp., 415 U.S. 486, 503 (1974) (rejecting
§ 7 claim based on merging firm’s “w eakness as a competitor”).

Plaintiffs’ contention that there was something devious about Brunswick’ s discontinu-

ing theBayliner stern drive engineisrefuted by therecord. Brunswick initially continued the
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development work begun by Bayliner, but the engine “was a flop, and we ended up putting
itontheshelf [because] it didn’twork.” A497, A724-25, A727-28 (Bayliner engine had poor
“durability,” was*louder,” and lacked “ the endurance characteristics” of M ercury products).
Especially given the severe industry recession at the time (A726), it would have been
economically irrational to continue developing an enginethat “ added nothing to the market
but would have added extra production cost redundancy.” A618-19, A981 (further
development made no “economic sense”).

d. Brunswick’s vertical acquisitions were efficient and procompetitive.

“[C]ourts should be careful not to condemn mergers that create efficiencies that will
benefit consumers.” Hovenkamp, Merger Actions for Damages, 35 Hastings L.J. at 956.
Such efficiencies are especially likely from vertical acquisitions Thus, “the most common
result” of vertical mergersis “resource saving or more competitive pricing.” 4A P. Areeda,
etal., ANTITRUSTLAW 1001, at 144-45. This Court has upheld vertical integration even by
an acknowledged monopolist on the ground that it enabled “the integrated monopolist [to]
operate more efficiently” and “meet | egitimate businessneeds.” Becker, 713 F.2d at 369-70.

Brunswick made its acquisitions in resgponse to changes in consumer and dealer
demand. Asits then-chairman testified, “there was a general consensus in the industry that
you would get amore consistent quality product” by having the boat and motor put together
by one organization and shipped to the dealers “so all [the customer] had to do was put in
gasolineand put the boat in the water.” A483. The new boat-buying consumers, who lacked
marine experience, demanded the same prompt, high-quality service they received at auto
dealers. A26. Brunswick’ svertical acquisitionshel ped createthat “ unified seamless approach

to* * * the consumer.” A65; see also A26-27.
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The Sea Ray and Bayliner acquisitions also were economically efficient, given
Brunswick’s heavy investment in engine facilities and the potential that independent boat-
builderswould shift engine purchasesaway from aperceived competitor. Together, Bayliner
and Sea Ray could provide sufficient demand so that the capacity of Brunswick’ssterndrive
engineplant would beutilized evenif Brunswick lost the business of competing boatbuilders.
Supra, pp. 11-12; A407-08 (acquisitions provided “a baselevel of volume to help us from
a manufacturing point of view [to] rationalize our capacity”).

These efficiency justifications for Brunswick’s vertical acquisitions further support
their lawfulness.

2. Brunswick’s product extension acquisitions were not anticompetitive

Plaintiffs also challenged two small product extenson acquisitions. Neither had any
competitiveimpact because, asplaintiffsrecognized, theacquired firmswere“small players’
(A607), and neither acquisition involved products that competed in the relevant mark et.

Brunswick made a small asset purchase from BMW Diesel in 1987, which it hoped
would enable it to compete with Volvo in Europe. See A506-07, A973-80. The acquired
assets never were used by either BMW or Brunswick in the United States, where diesel
engines have not been popular. See A30, A507, A623-24. Because it had no impact on the
relevant geographic market, the BMW Diesd acquisitionis irrelevant to plaintiffs clam.
Brunswick’s 1990 acquisition of Kiekhaefer, which made stern drivesfor specialized, high-
performance racing engines, also had no impact on the relevant product market. Kiekhaefer
produced only about 60 drives annually, and their price of more than $50,000 each limited
potential sales. L acking “highperformance” capacity, Brunswick believed Kiekhaefer would
be “a good fit.” A687; see A507-09.
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Recognizingthat neither BMW Diesel nor Kiekhaefer competed in the rel evant market,
plaintiffsrelied on a*”perceived potential competition” theory. But they made no attempt to
satisfy the necessary criteria, established in United Statesv. Marine Bancorp., Inc., 418 U.S.
602 (1974). The would-be competitor must have had “the characteristics, capabilities, and
economic incentive to render it a perceived potential de novo entrant,” and “its premerger
presence on the fringe of the target market [must have] in fact tempered oligopolistic
behavior on the part of existing participantsin that market.” 1d. at 624-25. Instead of trying
to satisfy those criteria, plaintiffsoffered only a condusory pronouncement from Hall. A73.
Indeed, “[t]he difficulty of meeting these criteria hasresulted in amost uniform rejection of
potential competition theories in market extension cases subsequent to Marine
Bancorporation.” Lektro-Vend Corp.v. Vendo Corp., 500 F. Supp. 332,362 (N.D. I1l. 1980),
aff’d, 660 F.2d 255 (7th Cir. 1981).

Plaintiffs also relied on an “actual potential entrant” doctrine that no court ever has
adopted in a private action for damages. See Marine Bancorp., 418 U.S. at 639 (declining
to decide the viability of this theory). This Court, in Yamaha Motor Co. v. FTC, 657 F.2d
971,977 (8th Cir. 1981),recognized two preconditionsto that doctrine’ susein a gover nment
enforcement action: “First, it must be shown that the alleged potential entrant had *available
feasible means’ for entering the relevant market, and second, ‘that those means offered a

substantial likelihood of ultimately producing deconcentration of that market'” (quoting
MarineBancorp., 418 U.S. at 633). Evenin government enforcement cases, those conditions
cannot be satisfied by speculation. FTC v. Atlantic Richfield Co., 549 F.2d 289, 295 (4th Cir.

1977) (“prohibition is appropriate” only when entry “would appear to have been certain”);

see Marine Bancorp., 418 U.S. at 630-31; Yamaha, 657 F.2d at 977; J.E.K. Indus. Inc. v.
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Shoemaker, 763 F.2d 348, 353 (8th Cir. 1985). Plaintiffsdid not offer non-specul ative proof

of either condition.

At bottom, plaintiffs complain that Brunswick’s acquisitions made it their direct (and
effective) competitor. See Oct. 16, 1998 Order, Ad. 71. Plaintiffs hostility to efficient
competitionunderliestheir lawsuit and cannot be hidden by their status as engine buyers. See
Snyder & Kauper, Misuses of the Antitrust Laws: The Competitor Plaintiff, 90 Mich. L. Rev.
at 551-52 (“Cases filed by competitors may be particularly harmful, as firms may sue to
prevent their rivals from [offering] aggressive pricing”); Alberta Gas, 826 F.2d at 1239
(“Mergers that promote efficiency and lower pricesinthe marketplace[ may] cause economic
lossto competitors’). Plaintiffs did not, as a matter of law, show any anticompetitive impact
from Brunswick’ sacquisitions, which paralleled the conduct of itsenginerival sand satisfied
consumer demand for unified production of boats packaged with engines.

[11. BRUNSWICK DID NOT POSSESS MONOPOLY POWER.

Brunswick is entitled to judgment as a matter of law for an independent reason.
Plaintiffsdid not prove that it possessed substantial market power, or “monopoly power.”
Monopoly power is “the power of afirm to restrict output and thereby increase the selling
price of its goods.” Ryko, 823 F.2d at 1232. The district court uncritically viewed Bruns-
wick’ s share of stern drive and inboard enginesal esas enough to establish monopoly power.

Ad. 15. Not only was that ruling legally wrong, but undisputed evidence affirmatively



establishes Brunswick’s lack of monopoly power. “ Absent monopoly power, [a monopoly
claim must fail.” Morgenstern v. Wilson, 29 F.3d 1291, 1297 (8th Cir. 1994).*°

A. Market Share Alone Cannot Establish Monopoly Power.

“Therelative effect of percentage command of amarket varieswith thesettingin which
that factor is placed.” United Statesv. Columbia Steel Co., 334 U.S. 495, 528 (1948). Thus,
“exclusive and uncritical focus on market share data tends to produce an exaggerated
impression of market power.” L andes & Posner, Market Power in Antitrust Cases, 94 Harv.
L. Rev. 937, 950 (1981); see also 2A P. Areeda, H. Hovenkamp, & J. Solow, ANTITRUST
LAw 9502, at 90 (1995) (market power “depends not only on [market] share but also on
market elasticities of demand and supply’). While antitrust plaintiffs must prove a
defendant’ s “dominant” market share (AssamDrug Co. v. Miller Brewing Co., 798 F.2d 311,
318 (8th Cir. 1986)), “market share done isinsufficient to establish market power.” Bright
v. Moss Ambulance Serv., 824 F.2d 819, 824 (10th Cir. 1987). In short, courts should not“ be
blinded by market share figures and ignore marketplacerealities.” Tops Markets, 142 F.3d

at 99. See Los Angeles Land Co. v. Brunswick Corp., 6 F.3d 1422, 1425-29 (9th Cir. 1993)

(defendant lacked market power despite 100% market share); Colorado Inter state Gas Co.

3 Establishing market power is“essential” to each of plaintiffs’ claims “because ‘ [f]irms lacking
market power * * * cannot adopt restraints that have anticompetitive effects.”” Ryko, 823 F.2d at
1231; seeibid. (8 1); Midwest Radio Co. v. ForumPubl’ g Co., 942 F.2d 1294, 1297 (8th Cir. 1991)
(8 2); United Satesv. Archer-Daniels-Midland Co., 866 F.2d 242, 246 (8th Cir. 1988) (§ 7). When
evaluating monopoly power “doesnot requireresolution of sharp factual disputes,” ashere, the court
“rule[s] onaclaim* * * asamatter of law.” Broadway Delivery Corp. v. UPS Inc., 651 F.2d 122,
129 (2d Cir. 1981).

1% As noted in Broadway Delivery, 651 F.2d at 128, the Supreme Court has “reaffirmed its
unwillingnessto base market power determinations simply on market share data’ in United Sates
v. Citizens & So. Nat’'| Bank, 422 U.S. 86, 120 (1975), Marine Bancorp., 418 U.S. at 631, and
General Dynamics, 415 U.S. at 497-98.
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v. Natural Gas Co., 885 F.2d 683, 695 & n.21 (10th Cir. 1989) (“look[ing] beyond market
share statistics” to hold that the defendant lacked market power).

Whatever a firm's market share, “evidence of competitive pressure * * * indicates a
lack of market power.” Ryko, 823 F.2d at 1232. Asthe Ninth Circuit observed, this Court
correctly eschewed “ bright-line” percentage rulesin Ryko and instead adopted the “ far wiser
approach” to market power, “carefully analyzing certain telltale factors in the relevant
market: market share, entry barriers and the capacity of existing competitors to expand
output.” Rebel Oil Co. v. Atlantic Richfield, Inc., 51 F.3d 1421, 1438 n.10 (9th Cir. 1995).
“[D]ominant market share alone cannot establish market power * * *, The plaintiff must
show that new rivalsare barred from entering the market and show that existing competitors
lack the capacity to expand their output.” Id. at 1439."

B. Undisputed Evidence Shows That Brunswick Did Not Possess M onopoly
Power .

Relying solely onmarket share, the district court ignored “ marketplacerealities” (Tops
Markets, 142 F.3d at 99) that, taken together, show Brunswick’s lack of monopoly power.
A “significant number of viable competitors.” The large array of stern drive and
inboard engine suppliers squarely contradicts plaintiffs’ claim that Brunswick possessed
monopoly power. Brunswick’s rivals included such industrial giants as Volvo/OMC,
Y amaha, Caterpillar, Cummins, and Detroit Diesel, as well as Indmar, Crusader, PCM,

Marine Power, and M TU. Supra, pp. 1-2. Toyota’'s recent entry adds another formidable

17" See also Coastal Fuels, Inc. v. Caribbean Petroleum Corp., 79 F.3d 182, 197 (1st Cir. 1996)
(plaintiff must show “dominant” market share, “significant barriers to entry,” and inability of
“existing competitors* * * to increase their output”); Ball Mem. Hosp. v. Mutual Hosp. Ins,, Inc.,
784 F.2d 1325, 1335 (7th Cir. 1986) (“ When the supply ishighly elastic, existing market share does
not signify power”).
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competitor. Many of these firmsare much larger than Brunswick. Volvoissix timesthe size
of Brunswick, with accessto alarger dealer sales network; plaintiffs’ expert acknowledged
that it offers Brunswick “across the board competition.” A78-80. Toyota has “[t]remendous
resources’ exceeding those of anyone in the industry (A433) and is vertically integrated to
make full use of its “very big, sophisticated, powerful” Lexus engine. A33, A124-25. Huge
outboard engine manuf acturers like Honda, Nissan, and Suzuki could readily enter the stern
drive/inboard market, and thus al ready “ exert competitivepressure.” Baker Hughes, 908 F.2d
at 989; A189, A312-13, A888.

No firm with such “a significant number of viable competitors’ possesses monopoly
power (Ryko, 823 F.2d at 1232), because consumers “could easily avoid monopolistic or
oligopolistic prices by looking to alternative sources.” Bathke, 64 F.3d at 346. See National
Wrestling Alliance v. Myers, 325 F.2d 768, 774-75 (8th Cir. 1963) (reversing jury verdict
where plaintiff failed to prove that the defendant had “ the power either to remove or to
exclude or keep out, competitors'”); BacchusIndus., Inc. v. Arvin Indus.,Inc., 939 F.2d 887,
894 (10th Cir. 1991) (market power inquiry requires consideration of “[t he number and
strength of other competitors”).'®

Rivals' excess capacity. The excess capacity of engine rivalsalso negates plaintiffs’

monopoly power claim. Market power isrefuted by “the ability of existing firmsto quickly

1 Towering over Brunswick’s annual revenues of $3.16 billion areVolvo's of $25.87 billion and
Toyota sof $100 billion. STANDARD & POOR’ s REGISTER OF CORPORATIONS 3, 463, 3074 (1998).
The current small market shares of some rivalsare of no moment. In Lomar, 824 F.2d at 599-600,
this Court rejected the notion that “ peripheral competitors’ had “very little competitive influence,”
explaining that they were “peafectly poised to expand their competitive presence” in response to
monopoly pricing. Here, too, competitors backed by large sophisticated, and well-financed firms
are” pafectly poised’ for competiti ve entry.
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increase their own output in response to [any] attempt to raise prices above competitive
levels.” Rebel Oil, 51 F.3d at 1441; see2A P. Areeda, etal., ANTITRUSTLAW Y 535c, at 189-
90 (a firm cannot raise prices by reducing output when its rivals have a large volume of
“excess capacity”); Coastal Fuels, 79 F.3d at 197 (plaintiff must demonstrate lack of excess
capacity); Indiana Grocery, Inc. v. Super Valu Stores, Inc., 864 F.2d 1409, 1414 (7th Cir.
1989) (no market power if competitors could increase output); General Dynamics, 415 U.S.
at 501-04 (evaluating market power by future capacity rather than market share); Landes &
Posner, Market Power, 94 Harv. L. Rev. at 949.

Volvo has large amounts of excess capacity. The joint venture’s Lexington plant
produced 76,000 stern drive enginesin 1988 (A765), in contrast to 20,500 engines produced
at that same plant today. A702-03, A738-39. As Volvo’'s CEO testified, the plant has a
“considerable amount of capability” to meet any increase in demand. A699-700. See Rebel
Oil, 51 F.3d at 1441 (no market power where “competitors have expanded output in the
recent past, or have the ability to expand output in the future”).

Low entry barriers. “Unlessbarriersto entry prevent rivalsfrom entering” the market,
“even avery large market share does not establish market power.” Will v. Comprehensive
Accounting Corp., 776 F.2d 665, 672 n.3 (7th Cir. 1985); accord American Prof’| Testing
Serv., Inc. v. Harcourt Brace Jovanovich, Inc., 108 F.3d 1147, 1154 (9th Cir. 1997).

The stern drivefinboard enginebusiness lacksany legally relevant entry barriers. “The
disadvantageof new entrants ascompared to incumbentsisthe hallmark of an entry barrier.”
Los Angeles Land, 6 F.3d at 1428. Here, there are no redrictive license requirements,

Brunswick controlsno inputs; itsengines are neither patented nor use “ high technology” ; the
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necessary materials and know-how are easily acquired (as Toyota’ srecent entry shows); and
scale efficiencies cannot deter entry, as shown by the many small-scale manufacturers.
The record affirmatively demonstrates the absence of barriers to entry or expansion,
especially for such likely entrants as Toyota, Honda, and Nissan, which already have engine
plants. A309 (any engine maker “has to be considered as a potential competitor”), A189,
A312-13, A690, A888. See Clorox Co. v. Sterling Winthrop, Inc., 117 F.3d 50, 57-58 (2d
Cir. 1997) (no entry barriers given lack of evidence that other large suppliers of related
products “are incapable of successfully investing their resources” in the relevant market).
Even Hall admitted that a firm like Toyota could overcome any barriers to entry. A44.
Buyers' countervailing power. As the court explained in Baker Hughes, 908 F.2d at
986, buyer “ sophigication” generally “ promote[s| competitionevenin ahighly concentrated
market.” Brunswick faced sophisticated buyers with coordinated bargaining power. This
undisputed fact further undermines plaintiffs' claim of monopoly power.
Twolargebuying groups, IBBI and ABA, accounted for over 25% of B runswick’ sstern
drive and inboard sales; another large buyer, Genmar, accounted for gpproximately 7%.
A1226. 1BBI alone bought 15% of all stern drive engines. A858. Boatbuilders join buying
groupsto “useour buying leverage to get the best deals that we can get” (A226), “ extracting
thelast pound of flesh out of asupplier.” A295. These buying groups* extract[ed] significant
economic concessions’ from Brunswick (A295), including lower market sharerequirements.
A232-34, A541-44, A658-60. As one Brunswick witness testified: “if we chose not to do
business with the buying groups, you would put all your business, or a significant portion of

your business at risk.” A386.
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Inability to charge excessive prices and maintain market share. “In evaluating
monopoly power, it isnot market share that counts, but the ability to maintain market share”
while charging supracompetitive prices. Syufy, 903 F.2d at 665-66; see National Reporting
Co. v. Alderson Reporting Co., 763 F.2d 1020, 1023-24 (8th Cir. 1985). Brunswick had no
ability to maintain its market share w hile charging excessive prices. Supra, p. 15.

Brunswick’s share of sterndrivesalesintheearly 1980sw as 75%. A753. By 1988, well
after the boat company acquisitions and initiation of the discount programs, the success of
OMC’sCobraenginehad pushed Brunswick’sshare down to near 50%. Supra, pp. 2-3. Only
after the Cobra total recall did Brunswick’s share again increase. Nothing in therecord sug-
gests that Brunswick’s current market position is any more secure than in the 1980s, and no-
thingwould prevent avigorous competitor with apopular product and superior service from
again driving Brunswick’ smarket share downward. Plaintiffs’ failureto show Brunswick’s
ability to maintain market share while charging supracompetitive prices—considered along
with the other factors described above— defeats their claim of monopoly power.

V. DR.HALL'SLIABILITY AND DAMAGESTHEORY WASUNSUPPORTED,
UNREASONABLE, AND CONTRARY TO ANTITRUST PRINCIPLES.

Notwithstanding plaintiffs failureto establishtheanticompetitiveeffect of Brunswick’s
discount programs or acquisitions or its monopoly power, thedistrict court allowed themto
present liability and damages claims to the jury that rested on the patently unreasonable
testimony of their expert. Dr. Hall told the jury that it must find Brunswick liable simply
because it had amarket share above “the benchmark competitivelevel of 50 percent.” A108.

He maintained that (i) in a competitive engine market Brunswick and a competitor each

60



would hold a 50% market share, (ii) every point of Brunswick’s market share above 50%
necessarily wasattributableentirely to anticompetitive conduct,and (iii) aBrunswick market
share above 50% necessarily resultedin an “overcharge” to plaintiffsthat increased in exact
correlation with each point of market share earned by Brunswick. Ad. 126-30; A108-16. The
$133,000,000 judgment below cannot stand because H all’ s theory—which w as essential to
plaintiffs’ proof of liability, causation, and damages—is completely out of step with reality
and inconsigent with established antitrust law.

Hall’s theory that firms behaving competitively would maintain a 50-50 lockstep
duopoly waswithout factual support, wholly specul ative,and methodol ogically unsound. See
General Elec. Co. v. Joiner, 118 S. Ct. 512, 519 (1997); Daubert v. Merrel Dow Pharm.,
509 U.S. 579, 589 (1993); Wright v. Willamette Indus, Inc., 91 F.3d 1105, 1108 (8th Cir.
1996) (expert testimony was“ simply speculation™). ThisCourt hascriticized JudgeMoody’s
passive approach to his Daubert gatekeeping respongbility, reversing as an “abuse of
discretion” hisadmission of “not sufficiently reliable” expert testimony. Robertsonv. Norton
Co., 148 F.3d 905, 907-08 (8th Cir. 1998). Here, too, Judge Moody should have granted
Brunswick’s motion to exclude Hall's testimony. Ad. 114-16 (denying motion); A209,
A1237-49; seelnre Aluminum Phosphide Antitrud Litig., 893 F. Supp. 1497, 1507 (D. Kan.
1995) (excluding as“scientifically unsound” an economist’ s“competitive price” model that
was based on unsupported assumptions).

Daubert issues aside, Hall’ s defective theory requires reversal as a matter of law. A
theory of antitrust liability and damages must be reasonable. Brooke Group, 509 U.S. at 233
(no evidence supporting “reasonable inference” of predatory pricing); Eastman Kodak Co.
V. Image Tech. Servs., Inc., 504 U.S. 451, 468-69 (1992) (“If the plaintiff’s theory is
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economically senseless, no reasonablejury couldfindinitsfavor”); Matsushita, 475 U.S. at
588-97 (rejecting “implausible” predaory pricing theory). Especially “ giventhe potential for
jury confusion in litigation as enormous and esoteric asa billion-dollar antitrust damages
action,” antitrust liability is precluded “if the plaintiff’s theory of violaion makes no
economic sense.” In reBrand Name Prescription Drugs Antitrust Litig., 123 F.3d 599, 614
(7th Cir. 1997); see &. Louis Convention & Visitors Comm'’'n v. National Football League,
154 F.3d 851, 863 (8th Cir. 1998) (judgment for defendant as a matter of law where
plaintiffs expert’ stheory wasillogical and unsupported). Thedistrict court disregarded these
principles, making no effort to evaluate the soundness of Hall’ stheory. Ad. 7-8 (accepting
Hall’ s50-50 market-share hypothesisbased solely on Hall’ sassertionthat it wasreasonabl e).

Courts have not hesitated to set aside jury verdicts that rest on unsupported or specious
expert testimony. “When an expert opinionis not supported by sufficient factsto validate it
in the eyesof the law, or when indisputable record facts contradict or otherwise render the
opinionunreasonable, it cannot support ajury’ sverdict.” Brooke Group, 509 U.S. at 242-43;
see Morgenstern, 29 F.3d at 1297; Flegel v. Christian Hosp., 4 F.3d 682, 689 n.6 (8th Cir.
1993); SCFCILC, Inc. v. VisaUSA, Inc., 36 F.3d 958, 968-69 (10th Cir. 1994). In this case,
Hall’s “expertise” unquedionably influenced thejury, which awarded plaintiffs the precise
dollar amount for the years 1991-1995 that Hall proposed. As Judge Learned Hand noted
long ago, at times an expert’s tegimony may end up “confusing” jurors and effectively
“tak[e] thejury’s placeif they believe him.” Hand, Historical and Practical Considerations
Regarding Expert Testimony, 15 Harv. L. Rev. 40, 52-53 (1901). See Nichols v. American
Nat'l Ins. Co., 154 F.3d 875, 884 (8th Cir. 1998) (overturning jury verdict and noting that

expert evidence can be both powerful and quite misleading’”); C. Wright & V. Gold,
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FEDERAL PRACTICE AND PROCEDURE 8§ 6262, at 182-83 (1997) (jurors frequently are
incapable of “critically evaluating the bases for an ex pert’ s testimony”). This case cries out
for judicial intervention to prevent a total miscarriage of justice based on Hall’s testimony.

A. Hall’sTheory—That An Engine Manufacturer Can Achieve More M arket

Share Than I ts Rivals Only By Anticompetitive Conduct—IsContrary To
Undisputed Record Evidence.

Hall’ s theory of liability was simple: If the engine market were competitive, two firms
each would hold a 50% share, and neither firm could increase its share except by anticom-
petitive conduct. Thus, Brunswick’s majority share of the relevant market had to be due to
its “anticompetitive” discounting and acquisitions. See A112-15 (engine firmswould have
“the same market share” in the absence of anticompetitive conduct; equal market divisionis
“the benchmark of the absence of the anticompetitive behavior”). Hall grounded his theory
in the Cournot model, developed by Augustin Cournot in 1838, which postulatesthat afirm
in aconcentrated industry will take itsrival’s output as a given and settle for a stable equili-
rium of fixed output. See H. Hovenkamp, FEDERAL ANTITRUST POLICY 8 4.2; F. Scherer &
D. Ross, INDUSTRIAL MARKET STRUCTURE AND ECONOMIC PERFORMANCE 200-01 (3d ed.
1990); W. Viscusi, et al., ECONOMICSOF REGULATION ANDANTITRUST 112-17 (2d ed. 1995).

Hall’ s application of the Cournot model to the marine engine business was plainly im-
proper. The Cournot model predicts equal market sharesonly for firms that (1) produce an
undifferentiaed product (Cournot used spring water ashisexample), (2) havethe samecosts,
and (3) do not aggressively compete against each other. 2A P. Areeda, et al., ANTITRUST

LAwW 9404c; F. Scherer & D. Ross, INDUSTRIAL MARKET STRUCTURE at 201-02; A557a-c.

Brunswick and its rivds satisied none of these conditions. First, marine engines are not
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interchangeably generic like Cournot’ s * springwater.” To the contrary, these engines differ
significantly in technology, features, support, service, and consumer favor. See supra, pp. 4-
5; Ad. 131-32; A558-61. Second, thereisno record evidence showing that enginesuppliers
had even roughly the same costs. A566. In fact, Hall assumed that Brunswick had a cost
advantage over itsrivals. A82." Finally, therecord, including Hall’ sown testimony (A 135-
37, A157-60), depicts Brunswick and its rivals as vigorously competing to increase sales
through aggressive discounting and product and deal er devel opment—not acquiescingin a
stable division of market share. Supra, p. 14.

Nevertheless, the district court credited Hall’s application of the Cournot model,
observing that “ his opinionsin this case are based on aspecific analysis of this market.” Ad.
23. But Hall provided no such analysis, and the historical record directly refutes his
conclusion that engine market shares must be equal absent anticompetitive conduct.
Brunswick’s marketshare grealy exceeded 50% beforeany of its challenged actions. Supra,
p. 2; A753. Attributing Brunswick’ s preexisting market sharelevel to its subsequent conduct
can only be called an illogical theory of causation. See Metzler v. Bear Auto. Serv. Equip.
Co., 19 F. Supp. 2d 1345, 1362 (S.D. Fla. 1998) (plaintiff’s expert “merely assumes the
cause-and-effectrelationship, rather than substantiatesit”). Further, thereisno evidence that
boat engine firms ever sustained equal market shares. Thus, Hall’s theory does not fit the
facts and cannot support the jury’s verdict. See Brooke Group, 509 U.S. at 242 (expert

opinion “is not a substitute” for “market facts’); St. Louis Convention, 154 F.3d at 863

2 Brunswick’s lower cost structure refutes Hall’s 50-50 theory because the Coumot model itself
predictsthat firmswith lower costswill have larger market sharesthan their rivals. H. Hovenkamp,
FEDERAL ANTITRUST PoLicy § 4.2, a 153 n.10; F. Scherer & D. Ross, INDUSTRIAL MARKET
STRUCTURE at 200.

64



(rejecting testimony of expert who “rested his conclusions on economic theory” of what
teamswould doin“afreely competitivemarket” where*there wasno evidence which tended
to show that this was actually the case”).?°

The fact is that no competitive market ever has exhibited the unwavering and equal
market share division hypothesized by Hall, even over ashort period of time. See F. Scherer
& D. Ross, INDUSTRIAL MARKET STRUCTURE at 141 (“firmsdo notlong remain equal in size
and market share, even though their growth prospects are identical ex ante”); A602a-b (Dr.
Warren-Boulton explained, without contradiction, that Gibrat’s Law predicts a “wide
dispersion of market shares”). Hall’ sunsupported “ipsedixit” (Joiner, 118 S. Ct. at 519) that
engine suppliersin acompetitive market must have equal market shares does not pass |egal
muster. See a0 infra, pp. 70-72.

B. Hall’'sMarket-Share Damages Formula L acks A Rational Basis.

In addition, Hall’ s damages methodology had no rational basis and so cannot support
the jury’s award. For each year, he determined an “overcharge percentage” by comparing
Brunswick’s “average” stern drive engine priceto the “competitive” price that Brunswick
would have charged if it held 50% of a two-firm market, entering as inputs into this
calculation Brunswick’s market share, itsinferred marginal costs, and an assumed market
elasticity. Hall then appliedthat “ overcharge percentage” to the dollar amounts of plaintiffs’

annual purchases to derive their damages. A87-108, A187, A1053-61, A1068-76.

2 See also Advo, 51 F.3d a 1198, 1201 (“bald assertionsof [an] expert * * * are without factual
significance”); Mid-Sate Fertilizer Co. v. Exchange Nat'| Bank, 877 F.2d 1333, 1339 (7th Cir.
1989) (“An expert who supplies nothing but a bottom line supplies nothing of value to thejudicial
process’); Merit Motors, Inc. v. Chrysler Corp., 569 F.2d 666, 672-73 (D.C. Cir. 1977) (expert
“ma]de] unsupported assumptions[and] virtually ignore[d] theimpact of the dominant forcesin the
[relevant] market™).
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Hall’s methodology reduces to a mechanical formula. As Brunswick’s damages expert
Dr. Richard Rapp demonstrated in unrebutted tesimony, one obtains Hall’ s “ overcharge”

percentage for any year simply by multiplying Brunswick's sern drive market share by two,

subtracting one, and dividing the result by three, that is,
example, beginning with a 1996 market share of 80% (or .80), Hall computed the 1996
overcharge as follows: Step one: .80 x 2 = 1.6; Step two: 1.6 - 1 = 0.6; Step three: 0.6 + 3 =
.2, or 20%. A563-65. The same holds true for each overcharge year. A564, A1053-61,
A1068-76. As Dr. Rapp confirmed (A565):

Q. Sounder Dr. Hall’sanalysis, all youneed to know for 1996 is M erCruiser’ s share

was 80 percent and, bingo, hisformulaboils down to, in amatter of straight arithmetic,

is always going to be an overcharge of 20 percent?

A. That’'scorrect.

Q. Nothing else matters?

A. Nothing else matters.

The results of Hall’s damages theory are astonishing and untenable:

. Not only does the Hall formula produce an overcharge whenever Brunswick’s
market share is over 50%, as Hall acknowledged (A109), but the overcharge
percentageisprecisely the same no matter what price Brunswick actually charged
for itsengines Because the onlyindependent variablein Hall’ sformulais market
share, a given market share produces the same overcharge percentage whether
Brunswick sold itsengines for $5000 or $1. See A570-73.

. If Brunswick lowered its engine price, thereby raising its market share, the
“overcharge percentage” would automatically increase and, being applied to
increased purchases, would yield a significantly increased overcharge. In other

words, the lower the engine price, the higher the overcharge. 1bid.

. If Brunswick had sold its engines at Hall’ s “competitive price,” Hall’s formula,
dependent on market share alone, still would show an overcharge. 1bid.
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In addition, there is afatal disconnect between Hal’s damages and liability theories.
See 2 P. Areeda & H. Hovenkamp, ANTITRUST LAW § 365e, at 252 (rev. ed. 1995) (“a
damage assessment cannot be divorced from thoughtful attention to the rationalefor liability
and theinternal logic of theliability holding”). According to Hall, Brunswick’sengineprices
were simultaneously irresistible discounts (supporting liability) and monopoly overcharges
(supporting damages). See A117 (3% per-engine discount of $150 resulted in $829
overcharge). But if Brunswick’s modest discounts were so attractive to buyers and yet so
greatly exceeded cost asto constitute amonopoly overcharge—Hall claimed that Brunswick
engines “cost is about three-fifths of their price” (A104-05)—an efficientrival had plenty
of room to offer even greater and more attractive discounts. Hall refuted himself by
contending that Brunswick’ s prices were s multaneously too high and too low.

Hall’s formulaic damages theory cannot stand in the face of these absurdities. See
Amerinet v. Xerox Corp., 972 F.2d 1483, 1510 (8th Cir. 1992) (rejecting expert’ s damages
projectionsthat “have a fairy-tale-like tone to them”); Blue Cross & Blue Shield United v.
Marshfield Clinic, 152 F.3d 588, 593 (7th Cir. 1998) (implausible conclusions of economic
experts render their reports “worthless”). Hall’s mechanical approachto antitrust damages

exemplifies"‘expert opinion evidence[that] haslittle probative valuein comparisonwiththe
economic factors’ tha may dictate a particular conclusion.” Brooke Group, 509 U.S. at 242.

C. Expert Testimony So At Odds With Antitrust Law Principles Cannot
Support Antitrust Liability And Damages.

Dr. Hall’s 50-50 theory not only was unsupported and unreasonable, but contravenes

fundamental principles of antitrust law. A verdict based on that theory must be reversed.
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1. Hall failed to disaggregate lawful from unlawful conduct in using market
shareto establish liability and measure damages.

Hall’ s mechanical model—attributing any market share above 50% to anticompetitive
behavior and assessing damages in exact correlaion with each mark et share point—viol ates
settled law precluding the imposition of antitrust liability and damages for lawful behavior.
By failing to account for substantial increasesin Brunswick’ smarket share that resulted from
lawful competition, plaintiffs’ claims fail as a matter of law.?*

Brunswick argued before trial that plantiffs could not rely on an aggregated market
share formulathat did not differentiate between gainsdue to lawful and unlawful conduct.
A1257-58. The district court agreed, stating that “the jury has to be in a position without
speculation of distinguishing between lawful acts and unlawful acts.” A1256. In response,
plaintiffs’ counsel assured the court that “Dr. Hall’s study is going to be based on the fact
that the damages that he finds to have been caused were caused only by the defendant’s
unlawful conduct.” A1259. But that is precisely what Hall did not do. Hefailed to account
for lawful marketplace developments that contributed significantly to Brunswick’s market
share. First, OM C, Brunswick’s head-to-head rival, recalled every Cobraenginethat itever
produced. Supra, p. 3. Witnessafter witness—including neutral OM C witnesses—testified

to the enormity of OMC’s Cobra failure.”? Second, missteps associated with the 1992

2/ See National Ass'n of Review Appraisersv. Appraisal Found., 64 F.3d 1130, 1135 (8th Cir.
1995) (“The Associations ‘may not recover for losses due to factors other than the [defendant’ s
anticompetitiveviolations ”); ABA Section of Antitrust Law, ANTITRUST LAWDEVELOPMENTS 793
(4th ed. 1997) (“averdict will be overturned” unlessthe plaintiff “give[s] the finder of fact abasis
to determine and sgparate out the amount of losses caused by lawful competition, mismanagement,
recession, or other lawful factors’).

Z See supra, p. 3; A771-74 (OMC's former CEO stated that OMC had “a horrible year of
complaints’ following the Cobradisaster, followed by “alossinmarket share’ that was* attributable
to the shifting problem in the Cobra’), A789-92 (OMC’s former Boat Group President stated that
the Cobra problem caused adrop in sales of Cobraenginesand boats equi pped with Cobraengines),
A444-45, A502, A521-525.
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OMC/Volvo joint venture caused B runswick to “pic[k] up over 10" market share points, as
IBBI’s president admitted. A549-50; see A545 (“M ercury participation in the [IBBI] group
jumped from 67.9to 77 percent since OMC/V olvo announced their intent to merge”); supra,
p. 4. Hall figured neither event into his calculations.

Asthedistrict court found, “Dr. Hall agreed that the Cobra problem cost OMC engine
sales and resulted in market share gains’ for Brunswick. Ad. 6. Yet Hall admitted that his
model “ did not numerically attribute—in other words, it wasn’t somespecific adjustment that
you’ll see in my computer spread sheet saying, ‘ Here’swhat | did because of OMC.’” A144.
Hall did not disaggregate—despite acknowledging that he had the “tools that potentially
could be used” to do so—because hefelt that the “ positives” and the “ negatives’ that might
affect aseller’ smarket share somehow balanced out. A146-147. But he offered no evidence
of any sales lost by Brunswick to support such speculation.?®

Because plaintiffsfailed to eliminate market share gains caused by factors unrelated to
Brunswick—and relied instead on aggregate market share to trigger damages—this case

should not have gone to the jury:

2 Over Brunswick’s objection, plaintiffs produced for the first time at trial documents showing
recalls by Brunswick that are commonplace in the marine engine, auto, and every other
manufacturing business. There was no evidence, however, that the effect of those recalls was even
remotely comparabl e to the devastating impact that recalling every Cobra engine ever made had on
OMC’s business—an impact worsened because, for more than a year before the recall, OMC
alienated customers by blaming themfor the problem. OM C executivestestified that the Cobrarecall
wasa“disaster” tha resulted inlost sales and market share. Hall admitted that the Cobrarecall cost
OMC sdes, helped Brunswick, and “had alingering effect.” Seesupra, p. 3. In contrast, there was
no evidence that any recall by Brunswick affeded its sales.
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When a plaintiff improperly attributes all losses to a defendant’s illegal acts,
despite the presence of significant other factors, the evidence does not permit a
jury to make areasonable and principled estimate of the amount of damage. This
isprecisely the typeof “speculation or guesswork” not permitted for antitrust jury
verdicts.

MCI v. AT&T, 708 F.2d 1081, 1162-63, 1164 (7th Cir. 1982); see Amerinet, 972 F.2d at
1494; National Ass’'n of Review Appraisers, 64 F.3d at 1135; National Farmers’ Org., Inc.
v. Associated Milk Producers, Inc., 850 F.2d 1286, 1305-08 (8th Cir. 1988). In other words,
“the court must have a basis for assuring itself that other causes of plaintiffs’ injury have
been ‘filtered out’ of thedamageclaim.” United States Football Leaguev. National Football
League, 842 F.2d 1335, 1379 (2d Cir. 1988). Thus, “[s]tatistical studies that fail to correct
for salient factors, not attributable to the defendant’s misconduct, that may have caused the
harm of which the plaintiff is complaining do not provide arational basis for a judgment.”
Blue Cross, 152 F.3d at 593; seeLitton Sys.,Inc. v. Honeywell, Inc., 1996 WL 634213 (C.D.
Cal. July 24, 1996) (reprinted a A1271). Thedistrict court should have applied this case law
and refused to impose liability and damages based on Hall’s aggregated market share data.

2. Hall’s50-50 market sharetheory of liability and damages conflicts with the
procompetitive policies of federal antitrust law.

“Theantitrustlawsdo not requirethat rivalscompetein adead heat.” Syufy Enters., 903
F.2d at 666. In competitive conditions, “‘there are winners and losers.”” Balaklaw, 14 F.3d
at 801. Even adominant firm may engage in “ competition for increased market share,” and
“*itisin the interest of competition to permit dominant firms'” to do so. Cargill, 479 U.S.

at 116.** Such efforts benefit consumers, which is the primary goal of the antitrust laws.

2 See Kentmaster, 146 F.3d at 695 (dominant firm’ s price cutsto “enlarg[e] itsmarket share” were
“good business and normal business’); Ball Mem. Hosp., 784 F.2d at 1339 (“ Even the largest firms
may engage in hard competition [to] enlarge their marke shares’).
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Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 489 (1977). Hall’s central
postulate that any market share above 50% is the “benchmark” of anticompetitive behavior
(A115) floutsthese principles by requiring firmsto stop competing once they reach the 50%
threshold. See SCFC, 36 F.3d at 969 (expert testimony on which jury based verdict was not
probative because it showed only competitive intent to “do all the business if they can”).
According to Hall’s model, Brunswick can avoid continuing antitrust liability only by
reducing its market share to 50%—which means either stopping selling enginesor raising
engine prices. But reduced output and increased prices are the “ paradigmatic” vicestargeted
by the antitrust laws. NCAA v. Board of Regents, 468 U.S. 85, 107 (1984).

Antitrust law regards Hall’ s artificial market structure as an evil to be combated, not a
goal to be realized. If two competitors agreed on a 50-50 market division, they would
conform perfectly to Hall’ s view of proper market performance—yet would be per se (and
likely criminal) violators of the Sherman Act. Hall would penalize afirm that sought to break
out of suchatight oligopoly by loweringitspricesto win moresales. “ Theantitrustlawsthen
would be an obstacle to the chain of events most conducive to a breakdown of oligopoly
pricing and the onset of competition.” Brooke Group, 509 U.S. at 224. Hall’ s theory also
would discourage innovation. If Brunswick held the 50% market share authorized by Hall,
offering a new engine or better service that could result in more sales and higher market
share would be fraught with legal peril, including the risk of treble damages.

At bottom, Hall’s theory is built on a premise that antitrust law has rejected—a
supposed inconsistency between market concentration and flourishing competition. See
Hovenkamp, FEDERAL ANTITRUST POLICY §4.4, at 161 (“highly concentrated markets may

infact perform very competitively”). Although the limited demand for boat engines haspro-
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duced a concentrated market—as Hall recognized (A152)—that is no bar to vigorous
competition, whichinevitably leadsto market sharedifferences. Thesedisparitiesareentirely
consistent with vigorous competition. See Brooke Group, 509 U.S. at 213, 238 (cigarette
firms with market shares of 40%, 28%, 12%, and 2-5% engaged in aggressive price
competition); Omega Envtl., 127 F.3d at 1168 (competition not foreclosed despite
domination of industry by four firms with 55%, 18%, 16.1%, and 7.7% shares); A568-69
(explaining Gibrat’s Law—unequal market shares over time are the norm), A602a-b.
Antitrust liability and damages must be tested against actual market data, not a
mechanical and artificial formula. SeeMatsushita, 475U.S. at 594 n.19 (rejecting “ probative
value” of expert opinion “not based on actual cost data [but] on a mathematical construc-
tion”); Elder-Beerman Stores Corp. v. Federated Dept. Stores, Inc., 459 F.2d 138, 149-50
(6th Cir. 1972) (reversing juryverdict based on expert’ santitrust damages*“ formula” that was
not tested by actual market data). Permitting thejury verdict to stand in this case would |ead
to arash of plug-in-the-numbers antitrust suits based on Hall’ s unprecedented theory. See
Brokerage Concepts, Inc. v. U.S. Healthcare, Inc., 140 F.3d 494, 518-19 (3d Cir. 1998)
(warning against “establish[ing] a precedent” that “would stand antitrug jurisprudence on
its head”). If Hall’s theory were endorsed by this Court, it would send a highly perverse
signal to businesses throughout this Circuit: stop competing vigorously when consumers
strongly favor your product, or face ruinous treble damages liability. The chilling effect of
that message would be multiplied many times over because not only other boatbuilders, but
also Brunswick’s main rival, Volvo, have filed additional antitrust suits alleging that the
verdict here is conclusive as to their claims for hundreds of millions of dollars in damages

beyond the $133,000,000 awarded in the court below.
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* * * * *

Without Hall’s fundamentally flawed testimony, plaintiffs’ “proof” that Brunswick’s
discountsand acquisitionscaused themto pay “ overcharges’ disappears. Moreover, plaintiffs
offered no evidence of damages beyond Hall’ s fallacious formula. Thus, plaintiffsare | eft
with no ability to establish causation or damages, essentid elements of an antitrust cause of
action. See Amerinet v. Xerox Corp., 972 F.2d 1483, 1495 (8th Cir. 1992) (antitrust claims
failed as a matter of law because plaintiff “failed sufficiently to establish the causal
connection between its decline and [defendant’ s] alleged antitrust violations and al so failed
to establish any reasonable basis for the determination of its damages’). For these reasons,

the jury’sverdict fallswith Hall’s testimony.

V. BRUNSWICKISENTITLED TOENTRY OFJUDGMENT ASAMATTER OF
LAW OR, AT AMINIMUM, TO A NEW TRIAL.

Because the evidence, considered as a whole, cannot sustain the jury’s verdict, this
Court should direct entry of judgment as a matter of law for Brunswick. Read v. Medical X-
Ray Center, 110 F.3d 543, 545-47 (8th Cir. 1997); Ryko, 823 F.2d at 1233-35. It should do
soif it holdsthat plaintiffs discount or acquisition claimsarelegally invalid for any reason;
that any aspect of Dr. Hall’s theory, which was critical to both liability and damages, is
faulty; or that Brunswick lacked market power. Plaintiffs repeatedly argued below that
Brunswick’s antitrust liability rests on the combination of Brunswick’s challenged conduct.
E.g., A606, A1261-64. Accordingly, if this Court deems lawful any component of
Brunswick’s conduct, Brunswick is entitled to judgment asa matter of law.

There is no merit to plaintiffs’ suggestion below, relying on Continental Ore Co. v.

Union Carbide & Carbon Corp., 370 U.S. 690 (1962), tha acumul ation of innocent conduct
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can giverise to antitrust liability. Continental Ore simply held that evidence relevant to one
claim should not be treated as if the claims were “completely separate and unrelated
lawsuits.” Id. at 698. It did not authorize the imposition of antitrust liability by cumulating
separate instances of lawful conduct. Rejecting a similar argument, the district court in
Matsushita explained that “[n]othing plus nothing times nothing still equals nothing.” 513
F. Supp. 1100, 1311 (E.D. Pa. 1981). Asthe Supreme Court put it in affirming the district
court’s decision there, inferences of liability drawn from lawful conduct are “especially
costly” because “they chill the very conduct the antitrust laws are designed to protect.”
Matsushita, 475 U.S. at 594. See also Northeastern Tel., 651 F.2d at 95 n.28 (w here proof
supportingeach monopolization daimwas* utterly lacking,” treatingthe* claimscollectively
cannot have any synergistic effect”).

At aminimum, because the jury returned ageneral verdictimposing damages without
distinction among plaintiffs' claims, Brunswick is entitled to a new trial if the Court finds
merit in any of its contentions. Over Brunswick’s objection (Def’s Proffer ZZ, Dkt. No.
1187; Tr. 6316-26), thejury entered ageneral verdict—onethat “ simply asksthejury to state
alegal finding,” Kostelecv. State Farm Co., 64 F.3d 1220, 1227 (8th Cir. 1995)—imposing
damages without distinction among plaintiffs' numerous claims. A general verdict tainted
by legal error cannot stand, even w here other grounds would support the verdict. Spectrum
Sports, Inc. v. McQuillan, 506 U.S. 447, 459-60 (1993) (8 2 judgment overturned in light of
the possibility that the jury relied on an erroneous attempt to monopolize ground); Sunkist
Growers, Inc. v. Winckler & Smith Citrus Prods. Co., 370 U.S. 19, 29-30 (1962) (general
verdict set aside because defendants were exempt from one of the theories of antitrust

liability submitted to the jury); Robertsonv. Norton Co., 148 F.3d 905, 908 (8th Cir. 1998);
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Dakota Indus., Inc.v. Ever Best Ltd., 28 F.3d 910, 912 (8th Cir. 1994); Dudley v. Dittmer,
795 F.2d 669, 673 (8th Cir. 1986); Northeastern Tel., 651 F.2d at 94-95.
CONCLUSION

It was legal error for the district court to deny Brunswick’'s renewed motions for
judgment as a matter of law and for a new trial and to allow Dr. Hall’s testimony. The
evidenceconsidered asawhol e cannotsustain the jury’ sverdict. Thejudgment of thedistrict
court should thereforebe reversed and the case remanded with directionsto enter judgment
in favor of Brunswick on plaintiffs Sherman and Clayton A ct claims. Alternatively, this
Court should order anew trial.

Respectfully submitted.

One of the attorneys for defendant-appellant
Brunswick Corporation

January 29, 1999
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