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STATEMENT OF RELATED ACTIONS

Brunswick’ sopening brief noted that after the $133,000,000 judgment in the digtrict court, two
new lawsuits werefiled against Brunswick—KK Motors, Inc. v. Brunswick Corporation, No. 98-
2307 (D. Minn.) (filed Oct. 23, 1998), and Volvo Penta of the Americas, Inc. v. Brunswick
Corporation, No. 98-CV1473 (E.D. Va) (filed Dec. 22, 1998)—which seek to predicate additiona
antitrugt lighility and treble damages on thejury verdict in thiscase through invocation of collaterd estoppd.
Three more class action lawsuits asserting collateral estoppel now have been filed against
Brunswick—AMO Marine Products, Inc. v. Brunswick Corp., No. 99 CV 243 (D. Minn.) (filed
Feb. 10, 1999), Couch v. Brunsaick Corp., No. 19646 (Circuit Court for Washington County, Tenn.)
(filed Feb. 16, 1999), and Jack’ sMarina, Inc. v. Brunsamck Corp., No. 99 CV 512 (D. Minn.) (filed

Mar. 31, 1999).
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. INTRODUCTION.

Pointing to their bulky appendix, plaintiffsdaim that disagresments over thefacts preclude entry
of judgment for Brunswick. But this Court repeatedly hasreversed jury verdictsimpogng antitrugt lighility
where, despitealengthy record, thereevant factswere uncontroverted and did not asameatter of law
support the verdict. Read, 110 F.3d at 546; Morgenstern, 29 F.3d at 1295-96; Travel Arrangers,
991 F.2d at 1395-96; see Matsushita, 475 U.S. at 576-77 (40-volume appendix raised no issue of
materid fact; antitrust defendant entitled to summary judgment in price discounting case). The only
disagreementshereare over thelegal sgnificance of undisputed facts. Established law gpplied tothose
undisputed facts mandates reversal.

Faintiffs cannot escgpetheforce of controlling precedent by resort to pgoraivelabdsor rhetoricd
characterizations. E.g., Valley Disposal, Inc. v. Central Vermont Waste Dist., 31 F.3d 89, 95 (2d
Cir. 1994); Banksv. NCAA, 977 F.2d 1081, 1093 (7th Cir. 1992). Y et plaintiffs offer this Court nothing
more than apgjorative labd whenthey argue (at 28-29) that Brunswick’ s discounts and acquisitions
created " anticompetitivesynergy.” Plaintiffs cited cases, Continental Ore, Workers Compensation,
and National Farmers Organization (Br. 27), hold only that in aconspiracy caseindividud lawful
actsmay become unlawful if they areintegra componentsof an unlavful conspiracy. But in Sherman Adt
cas=sdleging monopoalization and contractsin restraint of trade, courtscongstently hold thet if individua
damsarelegdly deficent the damscollectively cannot haveany synergidic effect.” NortheagernTd.,
651 F.2d at 95 n.28; California Computer Prods. v. IBM, 613 F.2d 727, 745-46 (9th Cir. 1979);
Southern Pac. Comm. v. AT& T, 556 F. Supp. 825, 888-89 (D.D.C. 1982), aff’d, 740 F.2d 980 (D.C.
Cir. 1984).

And herethereisnolegd vdidity toany of plantiffs dams. Contralling caselaw encourageseven

aputative monopoligt to boost sdesthrough above-cost pricediscountsand to improve efficiency through



vertica integration. Plaintiffs rhetorica assertion (at 20) that Brunswick’ sdiscountsand acquisitions
together “foreclosed” 78% of the market isbasdess. Brunswick’ svoluntary discount programsremoved
no buyer fromthereach of rivas, rivalsused equd or larger discountsand integrated verticaly towinsaes
from Brunswick; and rivalsfaced no barriersto entry or expanson in the boatbuilding busness. Inthese
drcumgtances whether conddered individualy or collectively, the discounts and acquistionsresulted inno
meaningful foreclosure. “Nothing plusnothing timesnothing still equasnothing.” Matsushita, 513 F.
Supp. at 1311, aff’d, 475 U.S. at 594.

Thereisno dispute over the terms of Brunswick’ s discount programs during the relevant time
period. Thedidrict court expressy found that“none’ of those programs* obligated” anyoneto “ purchase
engines” and “none’ of the programs contained provisons“restricting [boatbuilders | or deders dbility
to ded with other engine suppliers.” They merdly offered buyers smal additiona discounts*if their
purchasesreached thedated levels” Ad. 10-11. Dr. Hal conceded that a buyer who sgned amarket
shareor long-term agreement with Brunswick wasfreeto shift busnessto Brunswick’ scompetitors“the
next day,” losing only future Brunswick discounts. A203. Suchabuyer did not even haveto repay
unearned discountsit had received. A202, A382-85, A393-94, A891.

Theredsoisno disoute thet Brunswick’ slarge and sophidticated enginerivas offered the samein-
ducementsto buyers. They gave deeper market share discounts, based on equal or larger market
shares, to boatbuildersand dedersaike. Ad. 118-19; A137, A1230; Brun. Br. 7-8, 14. Hlaintiffsdo not
deny that buyers often switched back and forth among suppliersto take advantage of the best dedlsor that
rival swith excessproduction capadity had theincentiveand ahility to takebus nessaway from Brunswick.
Ad. 120-24; A15-20, A291, A306, A524, A528-29, A672-75, A699, A702-03, A784, A791-92.

Raintiffsthemsda vesshifted purchasesto V olvowhen they boycotted Brunswick’ sengines. Ad. 37-41,



89-98. Fantiffsings that \VVolvo made better engines (Br. 2, 23-24) and had lower manufacturing costs
than Brunswick (Br. 42 n.45), and that Brunswick charged high prices (Br. 3, 15, 19, 21, 33, 40, 60—l
factors that would give Volvo an enormous advantage in winning sales from Brunswick.

Inthesedrcumdtancesit isempty rhetoric for plantiffsto say that Brunswick’ smodest discounts
were“binding” or “foreclosed” rivals. Plantiffslabd theloss of discountsa“tax” that chained buyersto
Brunswick with “golden handcuffs” But rivals deeper discounts had grester “taxing” effectson their
customerswho conddered switching to Brunswick. SeeBrun. Br. 8. Fantiffsoffer notawordtoexplain
why they did not smply shift more (or al) of their engine purchasesto Brunswick’ srivalsto get larger
discountsand asuppasedly superior product. And plaintiffscannot explain how Brunswick’ scompetitors
were hamstrung when boatbuil ders coul d buy 20%-30% of their enginesfrom rivalswithout losng any
Brunswick discount, and could buy 100% fromarivd, inwhich casethey would recavetherivd’ slarger
discount and not be affected at al by loss of Brunswick’s discount. A51-52, A1231.

Brunswick isentitled to judgment asamétter of law on plaintiffs discount clams, not because of
any debatableeconomic* presumption” (. Br. 28), but because recent Supreme Court and Eighth Circuit
decisgonsesablishthat above-cost discountsfor increased purchasesbenefit consumersand, unlesstainted
by independently unlawful restraints, are“legal per s&” under Sections 1 and 2 of the Sherman Act.
Travel Arrangers, 991 F.2d at 1394. Plaintiffsdo not point to asingle case condemning discounts of
any kind, or cometo gripswith the many casesholding thet thereis no exdusive dedling when abuyer may
fredy switchdl or part of itspurchasesto other suppliersand no tying when adiscount isofferedinasngle
product market.

Thereisdso no digpute over the factsthat require judgment for Brunswick on plaintiffs dilatory

acquidtiondams. Flantiffsdo not deny thet they waited nineyearsafter Brunswick bought Bayliner and



SeaRay beforefiling suit—even though those acqui sitionswere publicly announced and purportedly
harmed themimmediatdy. Asaresult, thefour-year satute of limitationsbarstheir acquistion dams.
Paintiffslikewise do not deny that the FTC reviewed the 1986 acquisitionswithout objection, that
Brunswick’ senginerivasasointegrated verticaly to ensure engine markets and better serve consumers,
or that entry into the boatbuilding market iseasy. Condemnation of Brunswick’ sacquisitions conflicts
irreconcilably with governing caselaw and DOJ sMerger Guiddines, which recognizethat integration
promotesefficiency, benefits consumers, and cannot forecl oseriva sabsent barriersto entry inboth the
markets involved.

Thefactsshowing that Brunswick lacksmonopoly power likewisearenat indigpute. Plaintiffsdo
not deny thet Brunswick facesmany enginerivas, induding VVolvo and Toyota— companiesmuch larger
andwithfar grester resourcesthan Brunswick—aswd| asinboard manufacturersthat could eesly expand
and huge outboard engine makersthat could reedily enter the market. Volvo' s presdent testified without
contradiction that V olvo haslarge amounts of excess cgpacity and can meet any increasein demand.
Raintiffsthemsa vesbragged about the concerted bargaining clout they exercisedintheir deglingswith
Brunswick. SeeBrun. Br. 14, 57-59. Asamatter of law, Brunswick lacks monopoly power because,
Inthesecircumstances, it could not conceivably maintain market sharewnhilecharging supracompetitive
prices.

Rhetoric cannot mask the harm to competition that would result if this Court were to accept
plantiffs extravagant antitrust daims. Brunswick hassuffered astaggering $1.33,000,000 penadty—which
Volvo and plantiffs other dlies seek to multiply many timesover infive*metoo” suitsassarting collaterd
estoppe—for offering customers price breaksfor buying more product (inamanner that benefitted large
and smdl buyersdike) and for integrating effidently into adownsream market. TheNationd Assodaion

of Manufacturershas protested thisunprecedented rulingin an amicusbrief filed on behdf of thebusiness



community. Threstened with ruinoustreble damages, what sucoessful busnesswould dare offer discounts
for larger purcheses or acguiredownsiream producers? Thisverdict’ schilling messageisgregtly magnified
because liability and damages rested on the salf-contradictory testimony of Dr. Hall, who asserted that
Brunswick’ ssuccessin sarving morethan 50% of the market conclusively provedillegd conduct and thet
thesame priceswere a once monopolistic overchargesand golden handcuffs. Hall’ stestimony clashes
with undisputed record facts showing that thisindustry never hasmaintained alockstep 50/50 market
divison, and cannot be reconciled with established antitrust law. See Blomkest Fertilizer, Inc. v.
Potash Corp., 1999 WL 280497, *6 (8th Cir. 1999) (consumer wefare“benefitsfrom competition, not
peaceful coexistence between suppliers’).

Regardiess of the propriety of thejury ingructions (P Br. 42), thisCourt follows*thegpplicable
law” todetermine if Brunswick isentitled to JAML. Coca Cola Bottling Co. v. Hubbard, 203 F.2d
859, 862 (8th Cir. 1953); see Grand Labsv. Midcon Labs, 32 F.3d 1277, 1280-81 (8th Cir. 1994).
ThisCourt should reverse theruling below not only because it contravenes governing case law, but
als0 because it sendsa message that isunambiguoudy harmful to consumer welfare and economic
efficiency.

. BRUNSWICK’'S DISCOUNTSWERE LAWFUL AND PROCOMPETITIVE.

For a“dominant” firmto “cut prices’ to “increase market share,” the Supreme Court hashdld, is
the“ essence of competition” and “the very conduct theantitrust laws are designed to protect.” Brooke
Group, 509 U.S. a 226; Cargill, 479 U.S. at 116; Matsushita, 475 U.S. a 594. This Court also re-
gards“aggressveprice competition” by a“ monopolist” as*legd per s’ provided pricesremain above
“averagetota cost.” Travel Arrangers, 991 F.2d at 1394; Morgan, 892 F.2d at 1358-59; Henry,
809 F.2d at 1346; Quper Turf, 660 F.2d a 1280. Other courts of gopedsuniformly agree. E.g., Barry

Wright, 724 F.2d at 231-35; Kentmaster, 146 F.3d at 695; Ball, 784 F.2d at 1339. Thisauthority



mandatesreversd becauseplaintiffscontend that Brunswick’ sdiscounted priceswere 50% ($1500) above
itsmargind cod—apriceplantiffssay wasmonopalidicaly high (yet dso, inconsstently, solowthat cus-
tomers could not resist it and rivals could not compete). Pl. Br. 22 n.28, 33, 40; Brun. Br. 23.

We demonstrated (at 31-34) that the“strings’ attached to Brunswick’ s discounts—that a
boatbuilder had to buy 70% or 80% of its engine needs from Brunswick if it wanted to earn a3%-7%
discount—in no way resembled “exclusive dedling” that “froze [competitors] out of the market.”
Jefferson Parish, 466 U.S. a 45. Boatbuilders and dedlerswere freeto buy any or dl of their engines
fromrivas andrivdswerefreeto and did aggressvely competefor busnessusing thar own discountsand
other inducements. Ad. 10-11, A203; Brun. Br. 7-8, 14-15.

Inresponse, plaintiffsdo not identify any decision holding that above-cost pricediscountsare
anticompetitive or that discounts conditioned on voluntarily purchasing more of aproduct condtitute
exdusvededing. Thedidtrict court acknowledged thet thereisno precedent for pendizing such conduct.
Ad. 19. Plaintiffs defense of this verdict rests on rhetorical characterizations and fallacious lega
distinctions, which are easily refuted.

A. Plaintiffs' discount claimsclash with controlling precedent. Plaintiffsdismiss
thehogt of decisonsestablishing thelawfulnessof pricediscountsas*ingpposite’ becausethey involve
“predatory pricing” clams. F. Br. 40. But plaintiffsattack Brunswick’ sabove-cost price discounts,
sotheunbrokenlineof casesholding that dominant firmsmay compete aggressively by lowering prices
downtotheleve of actud cost gpply afortiori here. See Brun. Br. 23-36; ARCO v. USA Petroleum,
495 U.S. 328, 339 (1990) (“in the context of pricing practices, only predatory pricing has* * *
anticompetitive effect”). Plaintiffs offer no reason why the antitrugt principle that amonopolist may take
asmuch busnessfromrivasasit can by cutting prices— because discounts benefit consumers—should
refute apredatory pricing but not an above-cost discount claim, when above-cost discountsleavemore

6



roomfor rivals. Condemning thesediscountson plaintiffs open-ended theory would create*intolerable
risksof chilling legitimate price-cutting.” Brooke Group, 509 U.S. at 223. And it would prevent afirm
like Brunswick from matching aggressive discounts offered by rivds, even though aputative monopolist
clearly may compete vigoroudy to maintain salesby offering bargain prices. See3P. Areeda, etd.,
ANTITRUST LAW ] 748, at 461 (rev. ed. 1996) (hereinafter, ANTITRUST LAW).

Rantiffs perfunctory trestment of Brooke Group and Barry Wright isastonishing. Both cases
flatly reg ected challengesto discounts conditioned on buying more of the product. |nBrooke Group,
“higher volume purchasesentitled cusomersto higher discounts’ from B&W, so*“ customersopting to [ buy
fromB& W' srivalg would in effect bependized.” 748 F. Supp. 344, 360 (M.D.N.C. 1990). Cugtomers
“would buy exdusivdy from” B&W “toavaid thispendty” (plaintiffs “tax”). 1bid. But the Supreme Court
held B& W’ sgraduated discountslawful, explaining that discounted, abbove-cost prices“* do not thresten
competition,’” ““regardiessof how [they] aresst’” or “‘thetype of antitrust dlaminvolved.” 509 U.S. a
215-16, 223. Now-Justice Breyer’ s opinion in Barry Wright—approved in Matsushita, Morgan,
and Henry—rgected Sherman Act chalengesto 25%-30% discounts geared to the buyer’ spurchasing
86% of itsneedsfrom the defendant monopoalist. The court thussustained amuch larger discount thanany
Brunswick ever offered, predicated on supplying alarger share of the customer’ sneeds. Theverdict here
collides head on with Brooke Group, Barry Wright, and numerous other cases holding that above-cost
price cuts benefit consumers and are not antitrust violations.

Atthesametimethey attack market sharediscounts, plaintiffsinexplicably laud volumediscounts
as“economicdly judtified” because manufacturers*enjoy economiesof scae asthe quantity produced
increases.” Pl. Br. 7-8, 33 n.37. But volume and market share discounts provide exactly the same
disncentive for buyersto send business e sawhere (see Brooke Group, 748 F. Supp. at 360), and both
types of discount generate efficienciesfor manufacturers, including the“economies of scale,” planning
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benefits, and d oser dignment among enginemanufacturer, boatbuilder, and dedler that result when buyers
purchase more unitsfrom amanufacturer to maximize ather volume or market share discounts. See Brun.
Br. 10-11.

The difference between volume and market share discounts, plaintiffsadmit (at 8 n.14), isthat
large boatbuil dersand buying groupslike plaintiffs benefit from volume discounts, while small independent
boatbuilderscannot qudify for them and need market share discounts. Thereisno concelvableantitrust
reeson why Brunswick should be prohibited from sructuring someof itsdiscountsto comewithinthereach
of amdler builders which arean important part of itscustomer base (A661, A1048-49), or why plantiffs
should beabletorasesmdler rivals costs or coercethem to join abuying group by outlawing market
sharediscounts. According to plaintiffs(at 11, 36), the volume discountsthey prefer are entirely
permissble, but market share discounts beneficia tosmall boatbuilders exposethe sdller to hugetreble
damage pendlties. Plaintiffs only evidencethat Brunswick acted to “ break up the buying groups’
(M. Br. 11) isthat Brunswick offered voluntary market share discountsand lowered thequdification leve
for volumediscountsafter VVolvo did sofirs—in other words, thet it flexibly modified itsdiscountsso that
more buyers could participate. Perversdy, plaintiffswould twigt the antitrust laws to condemn discounts
that benefit a broader group of purchasers.

B. Plaintiffs have not shown exclusive dealing or tying. We do not suggest that
afirm“may dowhatever it pleases’ provided it “pricesabovecos.” H. Br. 40 n.47, 39-41. Above-cost
pricing doesnot excuseafirm that engagesin anindependent anticompetitiveresraint such aspricefixing
or tying. But thereisaworld of difference between those practicesand smply offering bargainsthat
“incentiviZ] €] customersto not purchase[rival] products’ (M. Br. 45 n.50), which hasnever been held

unlawful. If it were, every form of competition would be forbidden.



Eventrueexclusvededing generdly furtherscompetitionandislawful. 11 ANTITRUSTLAW
111810, a 121 (1998). Asthe Seventh Circuit recently explained: “ Competition-for-the-contract isaform
of competition that antitrust laws protect rather than proscribe, anditiscommon. Every year or two,
Genard Motors, Ford, and Chryder invitetiremanufacturersto bid for exdusverightsto havetherr tires
usedinthemanufacturers cars. Excdusive contracts makethe market hard to enter in mid-year but cannot
gtifle competition over thelonger run, and competition of thiskind drivesdown the price of tires, to the
ultimate benefit of consumers.” Paddock Publications, 103 F.3d at 45. Moreover, exclusvededing
occursonly when abuyer must take dl its requirements from asingle source, whereas Brunswick’s
boatbuilder discountstopped out at 70% or 80% and prevented no riva from obtaining acompetitive
foothold. SeeOmega, 127 F.3d a 1167 n.13 (conduct that was not true exclusve deding did not violate
§1or §20f theSheman Act). Butwholly apart from thosefatal defectsin plaintiffs position (discussed
at Brun. Br. 31), Brunswick’ s discount programs were not “exclusive’ in any sense.

Brunswick’ soffer of modest discountsfor increesed purchasesdid not “forcg’ plaintiffstobuy even
one Brunswick engineor makethoseenginesplaintiffs “only economically vigbleoption.” H. Br. 31.
Brunswick’ svoluntary programsleft cusomersfreeto buy asmany enginesfrom other suppliersasthey
wished; freeto buy 20%-30% of their enginesfrom rivaswithout any loss of Brunswick’ sdiscount; free
to switch 100% of their engine purchasesto ariva without any net lass of discount (because Volvo, OMC,
and Y amahamatched or beat Brunswick’ sdiscounts); and freeto drop Brunswick’ s programswithout
notice at any time. Ad. 10-11, 118-19; Brun. Br. 7-9, 31; Omega, 127 F.3d at 1163-64 (“easy
terminability” refutesexdusvededing dam). Inaddition, cusomersshifting anintermediate quantity of
their purchasesfrom Brunswick could recoup any modest |ossof mearket sharediscountsby bargaining for

offsetting discountsfrom Brunswick’ srivals. Many buyersswitched back and forth between engine



uppliersto teke advantage of specid dedsor more desirable products, which manufecturers eeger for new
busnessaggressively promoted. Thisistheessenceof free, price-based competition. Plantiffsthemsdves
shifted busnessto VVolvo during ther boycott of Brunswick, belying any notion that Brunswick wasther
“only option.” See Brun. Br. 14-15.

Thisisnot, therefore, like Microsoft, where each customer agreed “not [to] offer” acompeting
product toitsclients. Pl. Br. 30-31. Nor isit like other casescited by plaintiffs (at 43 n.48, 45 n.50),
which involved exdusvity agreementsthat actualy prevented cusomersfrom dedingwithrivas. E.g.,
Carter Carburetor, 112 F.2d at 732-33 (discountswere available only to service stationsthat agreed
to“ cease and refrain from dedling in anew competing line of carburetors’; contracting partieswere subject
to “acondition that the purchaser should not dedl in the goods of acompetitor”); see Brun. Br. 31 n4.
Under Brunswick’ sdiscount programs, no boatbuilder or deder ever agreedtorefusetoded or limitits
dedlingswith other engine suppliers. Builders and dedlers smply received better “discountsif their
purcheses reached the dated levels” Ad. 10. Itisnot “excdudvededing’ to offer discounts o atractive
that customerswant to buy more product to obtain greater benefits. That theory of liability would leave
bus nessesin hopd ess uncartanty about how to comply with thelaw, and jurieswould befreeto inveidate
virtualy any type of discount on a standardless and subjective basis, which would chill desirable,
procompetitive discounting. Even*dominant firms’ may “engagein vigorous competition, induding price
competition,” whichis*“not ectivity forbidden by theantitrugt laws’ but “isin theinterest of competition.”
Cargill, 479 U.S. at 116.

C. Plaintiffsfailed to proveforeclosure. Precisaly because Brunswick’ sdiscounts
did not restrain any customer from dedling with competing engine manufacturers, they did not “forecl ose”
any part of themarket torivals. Pl. Br. 28-29. Plaintiffs say (at 2-3) that VVolvo isamore efficient
producer than Brunswick and makes better engines, and that Brunswick’ s discounted priceswere
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monopoaligtically high. Those circumstances, coupled withVVolvo' sexcesscapacity, invited VVolvoto
boost sdes by undercutting Brunswick’ s purported “high prices’ for “inferior” engines. A699-700.
Raintiffssay Brunswick overcharged for itsenginesby 13%to 20% most years(A1073), yet clam (Br.
19) that boatbuil derswere somehow deterred from switching to rival sbecause they might loseamodest
3% to 7% discount. But nothing condtrained buyersfrom switching busnessto Brunswick' srivastoavoid
Brunswick’s“overcharge” Thereisno disputetha Volvo, OMC, and Y amahaoffered larger discounts
than Brunswick, conditioned on alarger share of engine purchases. Brun. Br. 7-9. Using discountsand
other marketing strategies, large and sophidticated rival's could—and did—win salesfrom Brunswick.
Brun. Br. 7-10, 14-15. Rivasaso could compete with new engines (like OMC's Cobraand Volvo's
Duo-Prop) or better sarvice. A10, A254, A499. Haintiffs foreclasuretheory cannot be squared with the
undisputed fact that years after Brunswick began offering market share discounts, OM C dashed
Brunswick’ smarket shareto 50%. Fl. Br. 7; Brun. Br. 2-3. Brunswick’ sdiscountsdid not removea
sgnglecustomer fromthereach of competitors, whowerefreeto bid for 20%-30% of abuyer’ sbusness
inorder to provethe“ superiority” of their product, andthen bid for 100% of that same business—withno
“tax” effect whatever.

Moreover, Volvo and OMC integrated verticdly to obtain cusomersfor their engines and nothing
stopped Brunswick’ srivalsfrom acquiring, expanding, or forming more boatbuildersor dealers.
Brunswick’ sdiscounts could not fored ose sdlesin ahighly competitive downdream market in which there
wereno ggnificant barriersto entry—as Toyota srecent market entry and devel opment of abuilder and
dedler basedemondrates. See 11 ANTITRUST LAw §11802¢; Brun. Br. 2. In short, Brunswick won sales
by giving cusomerswhat they wanted at agood price, not by foreclosng price competition or by usng

some other anticompetitive trick.
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Aantiffsnonethdessargue (a 16-17) that rival swould havehad to offer a14% discount to obtain
haf thebusnessof a100% Brunswick customer. Plaintiffs table, narrowly focused on acustomer thet
shiftsonly 50% of itsengine needsto acompetitor, falsto inform the Court thet rivalscould get all of a
boatbuilder’ sbusiness by matching or dightly bettering Brunswick’ s discounts (asrivas frequently did).
Rantiffsdsofal to mention that virtualy no buyer wanted to divide purchases evenly between suppliers
SeeBrun. Br. 11; A166-67, A330, A423, A426-30, A435-37. Moreover, eventhe highly unusua
gtuation described inplaintiffs tablefallsto show anything resembling “foreclosure” because, under
plantiffs own theory, Brunswick’ s priceswere 50% aboveitscosts. SeeBrun. Br. 23. Any equally
efident riva—and plaintiffssay Volvo was more effident (Br. 42 n.45—could eesly have offered a14%
discount to abtain haf of aboathuilder’ sbusness. Findly, the need to match discounts effected dl industry
membersin anidentica fashion. Infact, Volvo, OMC, and Y amahaimposed alarger “tax” on any
customer who shifted to Brunswick becausethey gave deeper discountsfor larger sharesof engine
purchases. Ad. 118-19; A1230; Brun. Br. 7-9. No riva wasfenced out by discountsthat every sdler
used and all were free to meet or beat. See 11 ANTITRUST LAW ] 1807c, at 120.

Raintiffsaso complainthat inthreeyears Brunswick offered boat dederssmdl rebates— upto
$150 per engine, usudly much less (Brun. Br. 7-8)—if pecified percentages of the boatsthey bought had
Brunswick engines. Fl. Br. 11-12, 29. Likeboatbuilders, dedersmade no commitment to buy Brunswick
enginesand remained freeto purchaseany and al of their needsfrom other manufacturers. Ad. 10-11.
Brunswick cannat be pendized for offering more discounts—at the dedlers request (A 709)—when courts
conssently hold that discounts benefit consumers and are encouraged. Volvo and OMC dso offered
deder discounts, cash bonuses, and prizesincuding Volvo automobiles A319-25. AsDr. Hall testified
(A137), “anyonethat sdllsanything to adedler providesincentives. They won't sall them without an

incentive.” Volvo paid larger dealer rebates over alonger period than Brunswick, which offered
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rebatesin only threeyears, and rival sused rebatesto cement relationshipswith deder networksaslarge
or larger than Brunswick's: See Brun. Br. 2, 7-8. Brunswick was not required, because of itssuccessin
the marketplace, to forgo deder incentivesthat al competitorsfredy utilized and that benefit consumers.
Duding incentives are but another form of competition thet the antitrust laws encourage rather than punish.
E.g., Northeastern Tel., 651 F.2d at 91-93.

Inany event, Brunswick’ sded er discounts could not possibly havefored assd competition because
thereare 10,000 deders(only 10% of which got Brunswick rebates) and no barriersto entry or expanson
inthededer business. A331-32, A596, A599-600. Offering discountsat asecond level can haveno
foreclosure effect inthose circumstances. See 11 ANTITRUST LAw 1180262, a 77. Evenunder plaint-
iffs flawed theory (a 20) that 25% of the dedler market was*“foreclosed” by Brunswick’ sdiscounts, thet
left fully 75% of the dedler market wide open. SeeU.S Healthcare, 986 F.2d at 596 (25% foreclosure
Isimmaterial because “this still leaves a much larger number not tied to [the defendant]”).

D. Plaintiffsrely on irrelevant legal and record materials. Thereis nothing to
plaintiffs suggestion (at 27-28, 39-41) that the Kodak case draws into question the lawfulness of
above-cost voluntary discounts offered by aputative monopolis. 1nKodak, the Supreme Court held that
adefendant could not obtain summary judgment on an incomplete record in atying case that did not
addressdiscounting. 504 U.S. 451. Here, therecordiscomplete, and plaintiffsoffer not aword toexplain
how Brunswick’ sprogramswere tantamount to per seillegd tying. F. Br.30n.35,43-44. Thecaselaw
recognizes (seeBrun. Br. 34-35) that agreementstying two separate product marketsraise competitive
concernsnot implicated when discounts (like Brunswick’ s) depend on buying more product inasingle

market. Plantiffs offer no reponse, even though an unexplained and unprecedented andogy to tying
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agreementsformed thebasisfor thedigtrict court’ srefusal to grant Brunswick judgment asametter of law.
Ad. 12-14.

Haintiffsaso badly missthe mark when they contend (at 37-38) that they proved their casewith
statements by Brunswick employees and consultants that discounts were “barriersto entry.” The
referenced “ barriersto entry” were* more creative marketing programs,” “more responsive customer
sarvice” “having abetter product,” and devel oping strong relaionshipswith buyersthrough voluntary
“discounts.” A603, A910, A913, A967. Any company may protect its customer base by offering a
popular product at an atractiveprice. Volvo and other rivasaggressively sought to protect and expand
their customer bases too, with market share discounts and other salesinducements and numerous
boatbuilder acquigtions. See Brun. Br. 7, 12-14, 37. No practice readily duplicated by rivas condtitutes
anunlawful barrier to entry. See 2A ANTITRUST LAW 11420a(1995). AsthisCourt hashdd, “ordinary
businesspracticestypica of thoseusedin[any] competitive market” do not violatethe antitrust laws.
TraceX, 738 F.2d a 266. And under thecaselaw (Brun. Br. 35-36), the sort of aggressve busnessrhe-
toric plaintiffs criticize is of “no help” and is positively “misleading” in determining liability.

Theleading antitrust treetise Sressesthat even “incrementd discounts sretching up to very large
volumes” which encourage the buyer to “ makedl its purchasesfrom that sdler” are not entry barriers
because “any equally efficient rival can take the customer by bidding abetter price and even by
compensating the customer for theloss of discount from the defendant.” 11 ANTITRUST LAw 11807c,
at 119-20. That point is confirmed in a recent speech by FTC staff attorney Willard Tom,
Anticompetitive Aspects of Exclusive Dealing and Related Practices, Remarks to the ABA
Section of Antitrust Law (Apr. 15, 1999). Although Mr. Tom does not addressthe Supreme Court’s

decision in Brooke Group and disagrees with this Court’slegd analysisin Henry v. Chloride, he
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nonethd ess acknowl edges that under current caselaw exdusive dedling contracts are competitively benign
when they gpply “for only alimited period of time, leaving other firmsthe chanceto competefor future
periods’ or represent “ something that acompetitor could have matched” (pp. 19, 22). Mr. Tomaso
recognizesthat itisimportant to cond der whether new entrantscould “ start with afoothold by servinga
amdl part of thebusness* * * andthen growing fromthere’ (pp. 7, 19-20 & n.27), asBrunswick' srivas
wereawaysfreetodo. He observes, moreover, that under the caselaw a*“ contract offering specia
discounts of 5to 10 percent in exchangefor substantidly dl of the buyer’ sbusness|ig| not likely to have
‘agnificantly interfered’ withthe buyer’ sability to have sought new sourcesof supply” (p. 19). Those
observations refute plaintiffs’ entry barrier contentions here.

Findlly, therecord directly contradiictsplaintiffs daim (Br. 47) that thisisabonafide* consumer”
auit. If plantiffswanted to protect their interests as consumers while dedling with someone other then
Brunswick, they could have quickly shifted all their purchases—the 15% of the market they control—to
Volvo. A858. With astroke of their procurement pen, they could have avoided Brunswick’s
“overcharges” earned Volvo' shigher discountsonitssupposedly “ superior” engines(F. Br. 23-24), and
reduced Brunswick’ smarket share. Infact, plaintiffsbought far more enginesfrom Brunswick than
necessary to get itsbest discounts. Brun. Br. 8-9. See Searns Co. v. FMC Corp., 170 F.3d 518, 524
(5th Cir. 1999) (rejecting claims of monopolization and exclusionary discounting where acceptance of
contracts“ wasaways ultimately inthe hands of the consumer”). Plaintiffs' conduct provesthat they
wanted Brunswick engines and discounts, which makes nonsense of their protestation that thisisa
consumer protectionsuit. Rather, itisan attempt to cripple Brunswick becauseitsboat companies, Sea
Ray and Bayliner, compete with plaintiffs, and to raisethe cogts of amall boatbuildersthat do not want to

joinplaintiffs buying cartel. Inother words, plaintiffs seek to carry out throughthejudicia processa
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patently anticompetitive agendathat began with their boycott of Brunswick and continued with their
campaign to manipulate volume discount levels to the detriment of smaller rivals.

1. PLAINTIFFS ACQUISITIONCLAIMSARETIME-BARRED AND MERITLESS
ASA MATTER OF LAW.

A. Plaintiffs have violated the statute of limitations. Plaintiffs do not deny the
extraordinary nine-year delay between Brunswick’ s publicly announced acquisitionsof SeaRay and
Bayliner and thefiling of thissuit. Nor dothey deny thet, throughout thislitigetion, they have asserted thet
they incurred antitrust injury immediatdly after those acquisitions. Basad upon these undisputed facts, the
four-year gatuteof limitationsin §4B of the Clayton Act barsdl thair treble damagesclaimsdirected to
those acquisitions, under any statutory theory.

ThisCourt’ sopinionin Information Exchange exemplifiesthe proper gpplication of 84B. The
plantiffstherefiled antitrust clamsmorethan four yearsafter the defendant entered intoillegd tying
arangements. ThisCourt heldtheir suit time-barred, explaining that “ [g] causeof action accruesunder the
antitrugt lavswhen the defendant commits an act thet injuresthe plaintiff’ sbusness’—spedificaly, “when
the aleged tying arrangement [was] imposed.” 994 F.2d a 484. Because plaintiffs here complain about
injuriousconduct occurring morethan four yeersbeforethey filed suit, their acquistiondamsarelikewise
time-barred. Contrary to plaintiffs suggestion (at 56), courtsroutinely bar acquisition-based antitrust
clamsthat accrued morethan four yearsprior to suit. E.g., Miscov. U.S Sed Corp., 784 F.2d 198,
201 (6th Cir. 1986); Mulhearn v. Rose-Neath Funeral Home, 512 F. Supp. 747, 755 (W.D. La
1981); Dairy Foods Inc. v. Farmers Coop., 298 F. Supp. 774, 777 (D. Minn. 1969).

Fantiffsatempt to circumvent the satutory time bar by contending (at 55-56) thet asuit may be
brought at any time, solong asthe defendant continuesto hold theacquired gock or assets. Plantiffs sole

support for that radical proposition is case law that did not involve § 4B at all. United Satesv.
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E. I. du Pont de Nemours & Co., 353 U.S. 586 (1957), involved aclaim for equitablerelief by the
government. United Satesv. ITT Continental Baking Co., 420 U.S. 223 (1975), and United
Satesv. Beatrice Foods Co., 493 F.2d 1259 (8th Cir. 1974), involved the government’ seffortsto
enforce equitable consent decrees. Carlson Cos. v. Soerry & Hutchinson Co., 507 F.2d 959, 960
(8th Cir. 1974), concerned “only” aquestion not a issue here—"“the avalahility of aprivateright of action”
for 8§ 7 violations. And Midwestern Machinery, Inc. v. Northwest Airlines, 167 F.3d 439, 442 n.3
(8th Cir. 1999), expresdy recognized that “limitssuch asthe satute of limitations’ forbid “ continua
challenge under section 7.”

Raintiffs revisonof the“injury accrud rule,” which* aways gpplieswithout modification” to
antitrust claims (Klehr, 521 U.S. at 188), would make adead | etter of the statute of limitations. Al
acquiring companies continueto “hold” acquired stock or assts, leaving them indefinitely open, according
to plantiffs, to trebledamage suits. Plaintiffsdo not hidetheir agenda, urging (at 56) that “thefour year
damages period be expanded” to include each subsequent payment of asupracompetitiveprice. But
Klehr squardly rejected such an attempt, holding that a plaintiff “cannot use an independent, new
predicate act as abootstrap to recover for injuries caused by other earlier predicate actsthat took place
outsdethelimitationsperiod.” 521 U.S. & 190. The Court explained thet expanding the limitations period
would encouragethosedlegedly injured by anantitrugt violationto“wait, ‘ degpingontherrights.”” I1d. a
187. That isthedilatory coursefollowed by plaintiffs, who do not disputethe didtrict court’ sfinding thet
they engagedina“long and unjudtified dday.” Ad. 81. Plaintiffs suggestion (at 57) that each dleged
overpayment retriggersthelimitations period conflictswith the rule that the* recaipt of benefitswithinthe
limitationsperiod from antitrust violationsthat occurred outd dethe limitations period doesnot giveriseto
anew cause of action.” Kaw Valley Elec. Coop. v. Kansas Elec. Coop., 872 F.2d 931, 933 n.5

(20th Cir. 1989) (citing cases); see Morton's Market v. Gustafson’s Dairy, 985 F. Supp. 1440,
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1446 (M.D. Ha 1997) (“ adverseeffects’ on pricesthat “lasted beyond thelast overt act” did not extend
limitations period).

Rantiffssrain unsuccesstully (at 57) tofit their acquistion damswithinthenarrow Zenith Radio
exceptions. SeeBrun. Br. 41. With respect to the exception for “ continuing conspiracies,” plaintiffs
concedethat no conspiracy isat issue here, contending (at 57) that dl they need show isa“continuing
violation.” But asthis Court hashdd, “ Zenith Radio requires an overt act in furtherance of an antitrust
conspiracy which is committed within the limitations period.” Lomar Wholesale Grocery, 824
F.2d & 588 (antitrust daim wastime-barred) (emphasisadded). Asto the exceptionfor damagesthat are
too speculative to be provable within four years of injury, the only “damages’ that plaintiffs deem
speculative (at 57) are thosethey sought for the period after trial. But the jury did not award such
damagesand they arenct at issuehere. Ad. 112-13. Plaintiffsdo not (and cannot) arguethat the damages
awarded be ow weretoo speculaiveto be provablein thefour-year period following the 1986 acquigtions.
Dr. Hal purported to cd culate the precise amount of such damagesfor each year beginningwith 1986.
A1053-61, A1068-76. See Morton's Market, 985 F. Supp. at 1447 (Zenith exception for
“gpeculative” damages does not apply where purported damagesrest on “the difference between
competitive market price and actual price” and thus are “calculable at the time of the defendants
infractions”).

Asthe Supreme Court hasexplaned, [ s|tatutesof limitationsare not S mply technicalities[but]
have long been respected as fundamental to awell-ordered judicial system.” Board of Regentsv.
Tomanio, 446 U.S. 478, 487 (1980). Businessesneed to rely on theintegrity of their organizational
structure adecade after government-reviewed acquigitions are closed. Private plaintiffs may not Sit

indefinitdy on damsasadrategic ploy tosrengthen tharr hand in bargaining or to maximize asserted dam-
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ages. Barring plaintiffs staleclamswill giveeffect tothe®important policies’ underlying statutes of
limitations. Union Pac. RR., 138 F.3d at 330.

B. Plaintiffs acquidition claimsfail asamatter of law. Aswe haveexplained (Br.
44-45), theantitrust lawsfavor vertica acquistionsbecausethey reduce costsand promote consumer
wefare. Brunswick’ sacquisitionsenabled it to develop aunified “ seamlessgpproach” to consumers
(A642) and“rationdize’ itsproduction capacity (A407-08). Just asit proved economicdly rationd for
automobile engines and bodiesto be produced by integrated companies, leeding to verticd integrationin
the auto industry long ago, so Brunswick’ smove to integrate production of engines and boatswas
economically rational and responsive to consumer demand.

Haintiffs offer no rebuttd to the demondrated efficiencies fodtered by Brunswick’ s acquistions.
They complain (at 6) that theacquisitions hel ped Brunswick gain market share, but the record discloses
anindusirywideraceto verticdly integrate driven by thedesireof al enginemakerstodignwithengine
buyersand increase market sharethrough improved efficiency. OMC tried to buy Bayliner and SeaRay
before Brunswick did. After OMC decided that it wasunwilling to pay the purchaseprice, it proceeded
to buy 17 other boatbuildersbelieved to be better vaues. Volvo invested $100 million in boatbuilder
Genmar. Brun. Br. 12, 48-49. Toyota, with unequaed resources, later entered the market onaverticaly
integrated bass. A433, A124-25. Fantiffs suggestion (at 35 n.40) that Toyota does not count because
it producesasmdl number of inboard engines conflictswith their own market definition (which indudes
inboards) and with their own testimony that inboard manufacturers can quickly expand into stern
drives—especialy Toyota, which usesitsown Lexusengines. A433, A916. Thefact that vertica
Integration has becomewidespread inthe marineindudtry ateststo thefact that integrated productionis

efficient and a boon to consumers, who prefer areliable and well-integrated product.
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We demondrated (at 45-46) that plaintiffs fored osuretheory conflictswith the caselaw, DOJ s
Merger Guiddines, and antitrust scholarship. A vertical acquisition cannot forec ose competition abosent
subgtantia entry barriersinthe market of both the acquiring and acquired firms. 4A ANTITRUSTLAW
10323, at 229 (1998); 1984 Merger Guidelines§ 4.212, 49 Fed. Reg. 26823, 26835 (1984) (“ If entry
a the secondary leved iseasy,” verticd acquigtion, evenif it requires S multaneous entry in both markets,
“isunlikely adversdly to affect entry to the primary market”). Without subgtantia barriersto entry and
expangonintheboa market, enginemakersarenot fored ased from finding or devel oping enginebuyers,
espeddlyif Brunswick’ senginesareoverpriced’ andrivas enginesare” superior” asplantiffsdam. See
NYNEX Corp. v. Discon, 119 S, Ct. 493, 499 (1998) (where downstream “entry was easy,” even
100% fored asurewould not harm competition). Plantiffsconceded below thelack of entry barriersinthe
boat market. A1236n.36 (“few barriersto entering the boat-building busness’); F. Post-Trid Br. 146
(boat market is* competitive’). Therecord confirmsthe vast number of boatbuilders and the eesewith
which new entrants launch and quickly expand their operations. Brun. Br. 47.

Depitethetotd aosence of entry barriersin the competitive boatbuilding market, plantiffs say thet
Brunswick somehow “foredosed” other manufecturersfrom finding buyersfor tharr engines Yet SeaRay
and Bayliner together accounted for lessthan 30% of the stern-drive engine market, and any foreclosure
wasfar below that amount when inboard sdles and Sea Ray’ s podition asalongstanding customer of
Brunswick areconddered. Brun. Br. 48; Alberta Gas, 826 F.2d a 1245 (the“ market share represented
by the acquiring company’ sprevioussupply totheacquired firmisnot part of theforeclosure’). Plantiffs
suggestion (at 50-51) that the price Brunswick paid for Bayliner and SeaRay is* powerful evidence’ of

high entry barriersisfrivolous That it would beexpengveto buy out McDond ds says nothing about entry
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barriersinthe hamburger business. Companiesbuy customers, franchisees, and ded ersin easy-entry
markets all the time.

Unable to demondtrate forecl osure with such awide-open downstream market, plaintiffstry to
divert atention from thisfata defectintheir case. Firg, they contend (at 48) that inits pre-verdict JAML
moations Brunswick did not raisethe argument thet the boat market iscompetitiveand lacksentry barriers
But Brunswick’ smationsdeniedthat itsvertica acquisitions* amounted to anticompetitiveforec osure”
given the exigence of numerous* independent boat companies’ (May 13, 1998 Br. 109), and argued that
plantiffshed “ presanted no evidence that Brunswick actudly could exdude competition or restrict output.”
June 15, 1998 Br. 28. Thaosemationsput plaintiffson notice of Brunswick’ spogtion with repect tothar
forecl osure theory—as did gpedific testimony diated by Brunswick showing thelack of entry barriersin
boatbuilding (A218a, A448-52, A579, Tr. 5799-800; see also Tr. 5728, 5856)—and fully preserved
Brunswick’ sarguments. See Brokerage Concepts, 140 F.3d at 519 n.18 (pre-verdict motions were
sufficient when meesured “in context” and by the“tenor” of themovant’ s* position and theory””); Rockport
Pharm,, 53 F.3d a 197-98 (“technicd precisonisnot necessary in gating groundsfor the[pre-verdict]
moation”; nowaver where® somewhat different” groundsraisedinapre-verdict mationwere* inextricably
intertwined” with thoseraised podt-verdict). Beyond this Brunswick’ sthorough argument initspogt-trid
motion onthelack of entry barriersin the boatbuilding market (July 22, 1998 Br. 30-31), and thedidtrict
court’ sruling onthe meritsof theacquigtionissue (Ad. 32), precludeany notion of waiver. Ursov.
United Sates, 72 F.3d 59, 61 (7th Cir. 1995).

Second, plaintiffsargue (at 49) that Brunswick’ srdianceonthelack of entry barriersin both the
engineand boat markets“isfored osad by Kodak.” But Kodakisan irrdevant tying casethat had nothing
todowith acquistions. Moreover, theKodak defendant wasthe sole sourcefor partsneeded to run the

plantiffs busness 504 U.S. & 485. Here, plantiffscan buy enginesfrom Brunswick or itscompetitors
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Kodak doesnothing to help plaintiffs show how Brunswick’ sacquistionsforecl osed efficient rivalsfrom
finding enginecusomersin thefluid and admittedly compstitive boat market, inwhich 70% of boatbuilders
were unaffiliated and remained avalableto Brunswick’ srivas. Flantiffs invocation (at 52 n.57) of a
“customer foreclosure’ theory of Professors Riordan and Sdop failsfor the same reason: Brunswick’s
acquisitions left rivals free to compete for the vast bulk of engine customers. A68.

Third, plantiffsrey (at 34, 48) on cases antedating the full incorporation of entry barrier andys's
into antitrust law. Courtstoday universaly recognize theimportance of ease of entry (e.g., Cargill, 479
U.S. a 119n.15), even when eva uating horizonta mergers (which aremorethreatening to competition
than vertica ones). SeeBecker, 713 F.2d a 368 (this Court upheld verticd integration because therewas
“no evidence of increased entry barriers’); Baker Hughes, 908 F.2d a 983 n.3 (Thomeas, Ginsourg, JJ.)
(upholding merger resulting in foreclosure of 76% of the market). Eventhecasescited by plaintiffsshow
that they cannot prove anticompetitive forecl osure without aso proving the presence of entry barriers,
Brown Shoe Co., 370 U.S. at 322, explained that courtsmust consder whether thereisthe potentia for
“ready entry of new competition” as opposed to “barriersto progpective entrants.” Ford Motor Co. v.
United Sates, 405 U.S. 562, 568 (1972), found that Ford’ s purchase of aspark plug manufacturer
“raig ed] thebarriersto entry” inthe spark plug market, which the Court found was highly concentrated
and contained only oneindependent producer, and that entry barriersin the automohbile manufacturing
market were“virtualy insurmountable.” InMississppi River Corp. v. FTC, 454 F.2d 1083, 1089,
1092 (8th Cir. 1972), the acquired companieswerein aconcentrated indudtry “ aready characterized as
having subgtantid barriers” By contrast, plaintiffshere concedethat the boatbuilding industry ishighly
competitive and not characterized by entry barriers. Inaddition, Brown Shoe, Ford, and Mississppi

River al were cases brought by the government. There is no precedent for awarding damagesto
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aprivatelitigant who challengesavertical acquisition that the government hasreviewed without
objection—particularly acompetitor with every motive to misapply the antitrust laws to hobble a
marketplacerivd offering products, prices, and servicesthat consumersstrongly prefer. Andno court,
whoever initiated the case, hasever beforeimposed antitrugt liability for avertica acquistionintheface
of afinding of no significant entry barriers in the downstream market.

Fourth, plaintiffscontend (at 51) that Brunswick’ sacquigitionssomehow prevented Volvo, a
globd giant with enormousresources, fromachieving“minimumvigblescale” despitewhat plaintiffssay
(at 2,42 n.45) wasVolvo' ssuperior product and greater efficiency, and despite Brunswick’ s asserted
high prices(id. at 60). Plaintiffsoffer no record support for that illogical contention. Brunswick cannot
beblamedfor any falluredf itsrivastowin sdesfromover 70% of the boatbuilding market thet remained
after Brunswick’ sacquistions. SeelLomar, 824 F.2d & 596. Plantiffscitethe Areedatrestise, but omit
theauthors warning that plaintiffs “theory isdefeated by any showing of easy, low-cost entry at the
[downgiream] levd.” 4A ANTITRUSTLAW §/1008b, a 180. Evenif VVolvo could not reach “ minimum
vidblescde” that isnot evidence of anantitrugt violation. A market leeder doesnot haveto pull its punches
totry to competewith rivalsto adraw. Antitrust |aw recognizesthat in acompetitive market “thereare
winners and losers.” Balaklaw, 14 F.3d at 801. See Brun. Br. 26-27, 70-71.

Fifth, plaintiffsargue (at 51) that Brunswick’ sacquisitionsunlawfully diminated “ disruptive
buyers.” They cite no case support, because no court ever has adopted thar “ disruptive buyer” theory.
Indeed, plantiffs misatethe Aresdatreatise for the propogtion that diminating “ severd” disuptive buyers
by avertical acquigtion isenough to makeit unlawful. But the referenced section is entitled “ Most
disuptive buyersdiminated” and Satesthat “[w]here severd disuptive buyers are present, severd must

bediminated.” 4A ANTITRUST LAwW Y 1006f, at 173. The authorsaso limit gpplication of the disruptive
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buyer theory to casesof “colluson,” acharge not made here. Many large engine buyersremained after
Brunswick’ sacquistions(Brun. Br. 50—induding plantiffs, who have not gpped ed from theruling be ow
that they employed aboycott to pressure Brunswick. F. Br. xvii n.3. The continuing presence of these
powerful enginebuyersrefutesplaintiffs theory that Brunswick’ sacquisitionsrendered boatbuilders
helpless and |eft efficient engine suppliers without customers.

Finally, plantiffscam (at 54-55) that Brunswick’ sacquistions of Bayliner, BMW Marine, and
Kiekhaefer hed* horizontd effects’ becausethey diminated potentia enginecompetitors. They ditenocase
to support ther pogition and do not eventry to show how they satidy the criteriafor potential competition
claims prescribed by the Supreme Court in Marine Bancorp, 418 U.S. at 624-25, and thisCourt in
Yamaha Motor, 657 F.2d a 977. Ingead, plantiffsdismissasa“quibble’ (at 54) their completefailure
to maketherequired showing that any acquired company exercised adistiplinary effect onenginepricing
or waspoised to enter and deconcentratethemarket. Beyondthis, therecord affirmatively establishesthat
the developmenta Bayliner engine, far from being acompetitive dterndive, wasamere prototype that
“didn’t work” and made no economic sense, and that neither BMW Marine sdiesdls nor Kiekhaefer's
racing drives ever competed in the relevant market. See Brun. Br. 51-54.

Inghort, plaintiffsgiveno vaid reesonwhy Brunswick should be severdy pendized for deciding,
like othersin the industry, to offer consumers boat engines together with boats.

V. BRUNSWICK LACKED MONOPOLY POWER.

Wehave shown (at 56-60) that under settled precedent Brunswick did not possess monopoly
power. Brunswick faced “acrosstheboard competition” in an enginemarket popul ated by much larger
multinationd corporations. TheVolva/OMC joint venture had ample excess cgpacity and ahuge deder

network, the engine market lacked legdlly sgnificant entry barriers and Brunswick faced sophisticated and
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aggressve buyers. Under smilar competitive conditionsin the mid-1980s, Brunswick’ s market share
plummeted from 75% to 50%.

Rantiffsrespond with ingpposgite record citations and unsupported characterizations, hoping that
the Court will throw up itshands and cond ude thet the metter wasajury question. But the digpostivefacts
areundisputed, permitting resolution of plaintiffs “cdam of monopoly power asamatter of lawv.” Broad-
way Delivery, 651 F.2d a 129; 2A ANTITRUST LAW 502, a 88 (“How much market power isexces-
sive enough to warrant intervention under the antitrust laws is a question of legal policy”).

A. Brunswick faced powerful rivals with excess capacity. Therecord is clear,
and plaintiffsdo not deny, that Brunswick’ scompetitorswere enormousand well financed industrial
corporations capable of taking awvay itsbusness, induding Volvo, OMC, Y amaha, Caterpillar, and now
Toyota Plantiffscite no evidence suggesting that Volvo's CEO was mistaken when he tedtified thet the
joint venture' splant, which once produced 76,000 enginesannua ly compared to just 20,500 engines
today, had “congderable’ excess cgpaaity to satisfy any increased demand. Monopoly power isnegated
by “theability of existing firmsto quickly increasetheir own output in responseto [any] attempt toraise
prices above compstitive levels” Rebd Oil, 51 F.3d a 1441. See Brooke Group, 509 U.S. at 233,
238 (“ Supracompetitive pricing entailsarestriction in output”; “excess capacity,” by contrast, ensures
vigorous“price competition”); Inre Uranium Litig., 466 F. Supp. 958, 961 (JP.M.L. 1979) (“[A]ll
serious attempts to establish a supracomptitive price must necessarily include an agreement to redtrict
output. Otherwisethemonopaly price could never bemantained”). Brunswick could do nothing to restrict
output in thisindustry or to prevent rivals from undercutting a supracompetitive price.

B. Plaintiffsfailed to provethe existence of entry barriers. Plaintiffs evidence

of “naturd” entry barrierscongstsonly of their expert’ s condusory opinion, unsupported by record facts
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and contrary to legd precedent. “ An expert who supplies nothing but abottom line supplies nothing of
vauetothejudicia process.” Hueyv. UPS 165 F.3d 1084, 1087 (7th Cir. 1999). Hdl told thejury
that capitd requirementswere an entry barrier (A43), even though governing caselaw makesclear that
“difficulty of obtaining financing” isnot an entry barrier. Los AngelesLand, 6 F.3d at 1428; 2A
ANTITRUST LAW 421D, a& 64. Hal dso clamed that entrantsmust earn a* brand name’ (A43), but the
caseshold that thisisnot an entry barrier either. American Testing Serv., 108 F.3d at 1154; United
Satesv. Waste Management, Inc., 743 F.2d 976, 984 (2d Cir. 1984). And even Hall’ s purported
entry barriers could not possibly apply to this market’ s most likely entrants. Hall admitted that
Toyotacould overcomeany entry barriers (A44), and mgor outboard manufacturerslike Honda, Nissan,
and Suzuki have ready accessto capitd, engines, know-how, established brand names, and deder and
sarvicenetworks. Suchamarket lacksany legaly sgnificant entry barriers. Clorox, 117 F.3d a 57-58;
Ball Mem. Hosp., 784 F.2d at 1335.

Raintiffs relianceon“artificial” entry barriersalso isgroundless. Plaintiffsrefer either to
procompetitive behavior like “responsive customer service” (A910) or to claimed bad acts. But
“anticompetitive conduct by onefirm againgt another isnot an‘entry barrier.’”” LosAngdlesLand, 6 F.3d
a 1427. A plantiff cannot show theexistenceof entry barriersby dleging anticompetitive conduct, which
would beineffectivewithout natural entry barriers. AsthisCourt hed, “*[flirmslacking market power
** * cannot adopt redraintsthat have anticompetitive effects’” Ryko Mfg., 823 F.2d at 1231. Even Hall
admitted thet an atificid entry barrier can have no effect absent naturd entry barriers A57. Beyond that,
al of Brunswick’ srivas used the same compditive practices. Universd business practices are not entry
barriers. Los Angeles Land, 6 F.3d at 1428.

C. Plaintiffs argumentsabout profitsand priceleader ship arefrivolous. Any

inference of monopoly power from putative high profits’ would be erronecusasamaiter of law. Blue
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Cross & Blue Shield v. Marshfield Clinic, 65 F.3d 1406, 1411-12 (7th Cir. 1995); United States
v. Empire Gas Corp., 537 F.2d 296, 307 (8th Cir. 1976). In addition, plaintiffs do not attempt to
explanhow thar pgorative characterizations of Brunswick’ spricescan bereconciled with thefact that
thosepriceswereinlinewith or lower thaninflationindicesand rosemoredowly than the pricesof engine
blocksand of out-board motors (which aresold in ahighly competitive market). SeeBrun. Br. 15. No
authority supports plaintiffs fanciful claim that because Brunswick often announced ligt prices before
Volvo and Volvo sometimes matched those list prices—pricesthat amply marked the beginning of acyde
of intensve competition through discountsand targeted dedls (Brun. Br. 14>—Brunswick could “redtrict
output” and increase price. Ryko, 823 F.2d at 1232. Plaintiffshave, in short, failed to muster any
evidencethat Brunswick wielded monopoly power. And thisisanindependently sufficient ground for
reversal.

V. DR.HALL'SFIFTY/FIFTY THEORY CANNOT BE SUSTAINED.

No part of plaintiffs case—liability, causation, or damages—can stand without the testimony of
their only expert witness, Robert Hall. Hall assarted that Brunswick wasliable becauseitsmarket share
exceeded “the benchmark competitivelevel of 50 percent.” Ad. 126. Hewent on to assert that,
regardiessof theactud priceof Brunswick’ sengines, whenever Brunswick’ smarket sharewasabove 50%
plantiffs necessarily paid an overcharge that automaticaly increased asthe shareincreased. Ad. 126-30.
Hall thus viewed a 50/50 market divison asthe competitive norm and treated Brunswick’ ssuccessin
breaking out of alockstep duopoly as proof of anticompetitive conduct that necessarily inflicted
overcharges.

We previoudy pointed out (et 66) the many untenable consaquencesof Hall’ sformula. Because
Hall’ spredicted “ overcharge percentage’ depends entirely on Brunswick’ smarket share, the overcharge

remainsthe sameno matter what the price of Brunswick’ sengines. Becauselower pricesenlarge market
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share, thelower Brunswick’ spricesthe higher thecdculated “ overcharge” Evenanenginesolda Hal's
“competitivepricg’ (or a aprice of $1.00) till producesan “overcharge’ if Brunswick’ smarket shareis
above50%. Stll worse, Hall told thejury that Brunswick’ spriceswereat the sametimemonopoliicaly
high yet too low for buyersto ress or rivasto match. Hal testified thet rivals could not win busnessfrom
Brunswick becausebuyersfeared|osing Brunswick’ s3%- 7% discounts—eventhoughthosesamebuyers
supposadly paid much larger “ overcharges’ (up to 20%) and rivals supposedly offered “ superior products”
Rantiffs inability to offer any defense of theseindefensble results goeaks volumes and aonerequires
rejection of Hall’ stheory.

A. Hall relied on thefifty/fifty theory to demonstrateliability. Plaintiffs denial
(at 65) that Hall used the 50/50 theory to assessliahility isrefuted by Hal’ sownwords. Hall testifiedin
unmigtakable terms: “The 50 percent isthe benchmark of the absence of the anticompetitive behavior.
Andtheindicator of the presenceisamarket shareabove 50 percent, asl’ veexplained.” A115-16 (em-
phasisadded). Inother words, market share abovethe* benchmark competitiveleve of 50 percent” “sg-
nas’ theimproper “exercise of market power,” and any “Brunswick market share above 50 percent” is
necessarily “anticompetitive” A108. Accordingto Hal, amarket share abovethe 50% “benchmark” (a
term Hall invoked sxtimesin histesimony; see A108, A115, A144, A145, Tr. 1356) istdl-tae proof
of anticompetitive behavior. Thejury could only have understiood Hall to say thet the objective, scientific
measureof “ exdugonary acts’ wasBrunswick’ sdeviation from the 50/50 competitivestandard: “[ijnthis
market without exclusionary acts, | believe that market share would be about 50 percent.” A81.

Hall assumed that any deviations from a 50/50 market division must have been caused by
anticompetitive conduct, not legitimate marketplace events. Thus, when questioned why histheory
pendized Brunswick for market share gains temming from OMC'srecdl| of every gern-driveengine

manufactured between 1986 and 1989, Hall speculated that “it’ snot fair to Sngle out the negetive* * *
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if it samarket that could have positives.” A147. Hal’ s conjecture about “amarket that could have
positives’ makes clear that helooked to a50/50 market division as the competitive norm and then
subdtituted gpeculaion for record facts In short, the 50/S0 formulawas centrdl to Hall’ sanalyssof lighility,
causation, and damages. It ishard to imagine amore perverse theory of antitrust harm than one that
Identifiesarigidlocksep oligopoly asthe* competitive’ Stuation, and afirm’ sattempt through above-cost
discounting to breek out of such anoligopoly asanticompetitive; but that isprecisdy what Dr. Hall told the
jury.

B. TheCournot theory doesnot apply here. Hal arrived at hisconclusion that this
mearket should be divided evenly between Brunswick and acompetitor based on the Cournot theory. We
have described (at 63-64) the conditions under which the Cournot theory predicts an evenly divided
market, and Hall agreed with theser largely undifferentiated products (the“ premise of my andyssistheat
there would be present in the market at least one sdller whose product was regarded as good as but no
better than the Brunswick product”) and “thesamecostg].” A113-14. Thetreatiserelied on by plaintiffs
(at 67 n.76) to upport Hall’ suse of Cournot employed “identica (homogenous) melons’ asitsilludrative
example. D. Carlton & J. Perloff, MODERN INDUSTRIAL ORGANIZATION 233 (1994). But enginesare
not melons. Thereisnodisputethat marineenginesaredifferentiated, with manufecturersoffering diverse
product fegtures, promotions, support, and service. SeeBrun. Br. 4-5; Ad. 131-32; A558-61. Hantiffs
admitthiswhenthey say (at 24) that “ competitorsmanufacturebetter enginesthneanMerCruiser.” Andthelr
own evidence confirms dramatic differencesin consumer preference. E.g., Ad. 131-32 (Volvo' ssurvey
showed that both consumers and dedlers regarded Brunswick products and service as superior in dl
respectstodl itsrivas); Tr. 1371 (Hal admitted Brunswick has* better deder support”). Nor isthereany
doubt that enginemanufacturershad different costs. Hall testified that Brunswick hedd acost advantage

(Tr. 1381). Hantiffsnow volunteer (at 42 n.45) that VVolvois* moreefficient than Brunswick.” Either
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way, these critical differences make clear that the Cournot model would not predict a 50/50
market here.

If Hall’ s50/50 theory were accurate, Brunswick would have had a stable 50% sharein 1983,
beforeit acquired any boat companies or implemented market share discounts. But undisputed record
facts show that Brunswick’s market share was 75% in 1983—amogt exactly the same share that Hall
opined could not be achieved but for the anticompetitive conduct dleged here. A753; see Brun. Br. 2.
Rantiffsprotes (at 68) that saverd Brunswick witnessescould not recal Brunswick’ sshare before 1986.
Hall himself conceded, however, that “MerCruiser had gpproximatdy 75 percent of themarket sharein
derndriveengines’ a thetime. A127-28; see A256 (65-83%); A753 (75%). Plantiffsasoargue (at 4)
that Brunswick’ srivalscould not effectively competeuntil “Brunswick’ spatent licenss” expiredin 1985.
But it isundisputed thet Brunswick’ slicense (gotten from Volvo) was“nonexclusve” A473. Any other
rival could havelicensad stern-drivetechnol ogy fromVolvo, so Brunswick’ slicense cannot account for
Its 75% sharebeforeitsdlegedly anticompetitive conduct. Brunswick’ sshifting market share—faling
from 75% shortly beforeit began offering discounts and integrated verticaly to 50% afew yearslater when
OM C introduced the Cobraengine—isaso flatly incons stent with the notion that Brunswick’ sdiscounts
and acquisitions were the cause of Brunswick’s superior market share.

Plaintiffscannot resuscitatetheir 50/50theory by pointing (at 65n.73) to 21985 document calling
for Brunswick—15 yearslater in the year 2000—to be prepared if its share should drop to 50%, or by
noting that Brunswick’ smarket share came ¢l oseto 50% once during the 15-year period for whichthey
sought damages. Hall ingsted that, absent anticompetitive conduct, Brunswick’ s share should havere-
mained at 50% for each and every year that he computed damages. That theory isirrationd, iscontradic-

ted by the facts, and “ cannot sustain the jury’s verdict.” Brooke Group, 509 U.S. at 242-43.
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Faced withinconvenient facts, Hall made up morefavorable ones. Thus, he concededly derived
Brunswick’ smarginal cost—which he used in his economic formula(see Brun. Br. 65-66)—by
presuming that margind cogt “isabout three-fifths’ of the price of aproduct sold by amanufacturer with
a75% market share. A104-05. And the notion that Hall “conducted acomprehensve andyssof the
enginemarket” (P1. Br. 67) iscontradicted by thefact that heinitially testified that Brunswick overcharged
Mariahin 1986-88 and Armadain 1986 and 1989, wheninredity neither builder wasevenin busness
during those years. Tr. 1601-03.

Courts must consider “how often” an expert’ s“methodol ogy has produced erroneous results”
Kumho TireCo. v. Carmichael, 119 S. Ct. 1167, 1176 (1999). Inthiscase, Dr. Hall’ speculiar use
of the Cournat theory led himto predict thet in an oligopoly thefirmswould and should have equa market
shares, and that premise became the bagisfor histheory of liability, causation, and damages. But in
concentrated oligopaly marketsuneven market sharesarenot merdly common, they arevirtudly universd.
See Brooke Group, 509 U.S. a 213 (even a“lockstep” oligopoly had market shares of 28%, 40%,
12%, 2.5%); Omega, 127 F.3d at 1168 (“oligopoly” had market shares of 55%, 18%, 16.1%, 7.7%);
E.I. du Pont de Nemoursv. FTC, 729 F.2d 128, 130 (2d Cir. 1984) (oligopoly had market shares of
38.4%, 33.5%, 16.2%, 11.8%); 4A ANTITRUST LAW 115 (describing uneven market share didributions).
Theat the Cournot modd predictsa50/50 market divison in ahypothetical market of identicd firmswith
identica productsthat adhere dtrictly to lockstep behavior hardly meansthat 50/50 is an gppropriate
gandardfor assessang liahility, causation, and damages—particularly wherethose assumed conditionsare
flatly contradicted by the facts.

C. Hall’ sunreasonabletestimony islegally insufficient. Plaintiffscontend (at 62)

that admisson of Hal’ stestimony wasnot an abuse of discretion. Butitisprecisdy thissort of unrdiable

expert testimony that requiresadistrict court to exerciseits“gatekeeping” function consistent with
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Daubert and Joiner. See Robertson, 148 F.3d at 907-08 (disapproving Judge Moody’ s passive
approach to gate-keeping). See dso Kumho TireCo., 119 S, Ct. at 1178-79 (despite the expert’s
undoubted “qudifications” and despitethe“generd” reasonableness of hismethodol ogy, expert tesimony
was not probative “in deciding the particular issuesin the casg’; courtsmust “‘ scrutinize: whether the
‘principlesand methods employed by an expert * have been properly gpplied to thefactsof thecase”).
Beyond this, plaintiffs cannot immunize the substance of Hall’ stestimony from meaningful review by
parroting Daubert’ sabuse of discretion sandard or declaring thet thiswasajury maiter. While plaintiffs
argue (at 64) that ajury verdict cannot beoverturned if adidrict court admitsexpert tesimony, well-sattled
law isto the contrary. SeeWeaisgramv. Marley Co., 169 F.3d 514, 520 (8th Cir. 1999) (reversing jury
verdict for plaintiff wheredidirict courtimproperly admitted expert opinion thet was*rank speculaion”).

In addition, evenif testimony is“admissible’” under Daubert criteria, it may sill belegally
insufficient (as it ishere) to establish plaintiffs case. See ANTITRUST LAW §322.1c, at 42 (1998
Supp.). Theinquiry into legd sufficiency after the record iscompleteis more searching than thethreshold
Inquiry into admissbility. Matsushita, 475 U.S. a 594 n.19 (dthough “admissible,” “expert opinion
based on amathematica condruction thet in turn restson assumptions about [defendants | codts’ was not
“probative’ becauseit was*implaus bleandincons stent with record evidence”’); Brooke Group, 509
U.S. at 242-43 (expert opinion “cannot support” verdict if “record facts contradict” it or render it
“unreasonable”).

Nor canplaintiffsdefend Hall’ sopinionsby rdying upon a*“ rdlaxed sandard of proof of damages”
M. Br.66. Plaintiffs cases—J. Truett Payne Co. v. Chryder Motors Corp., 451 U.S. 557 (1981),
and National Farmers Org., 850 F.2d at 1293—stand for the proposition that plaintiffs need not
provetheamount of damageswith exactitude. But that “relaxed” sandard hasnothing to do with proving
ligbility, thefact of injury, or causation. AsthisCourt held in Amerinet, 972 F.2d at 1493-94, “[t]he
relaxed stan
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dard of proof with regard to the amount of antitrust damagesdoesnot gpply * * * to the plaintiff’ sburden
of proving fact or causation of antitrust injury.”  Indeed, the Supreme Court in J. Truett Payne (451 U.S,
a 568) vacated thejudgment becausethelower court improperly “ bypassed theissue of ligbility and went
directly to the issue of damages,” just as plaintiffs seek to do here.

Aantiffsobvioudy cannot overcomethemany glaring defectsin Dr. HAll’ sopinionshby criticizing
thetestimony of Brunswick’ sexperts, Dr. Rgpp and Dr. Warren-Boulton. F. Br. 69-71. Itisaxiomatic
that plaintiffs bear the burden of demondrating ligbility, causation and damages. They cannot shoulder
that burden ssmply by disparaging Brunswick’s experts.

It would be an extraordinarily dangerous precedent to allow Hall’ stheory—with its obvious
perverse consequences—to escape meaningful appel latereview. Thestable 50/50 market division
championed by Hall isaarcumstancethat woul d causethe Jugtice Department to investigate whether two
firmsillegdly dlocated themarket. Andwith good reason: suchamearket would remain evenly divided only
if competitors pulled their punches, avoided hard competition, and declined to teke advantage of the
midakesof rivas(suchasOMC' sdisastrousmishandling of itsrecd| of every Cobraengine). Aggressve
price competition and product innovation—the goasof antitrust lanv—would quickly shift theeguilibrium.
Acceptance of Hall’ srigid 50/50 market theory would require Brunswick toincreaseitspricetolose
market share. Any effort by Brunswick to reduce price and expand output would only exposeittoa
large award of trebledamages. See Brun. Br. 65-67. Plantiffsoffer no defense of atheory so a odds
with the most basic tenets of antitrust law.

D. Hall’ sfailureto disaggregaterequiresreversal. Plantiffsnever cometo grips
with Hall' sfallureto disaggregate any losses causad by the chalenged conduct from losses caused by the

normal rough and tumble of the market. Hall conceded that he* did not numerically attribute” any
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legitimate market sharegainsto Brunswick asaresult of the undigputed 100% recall of OMC'sCobraor
theundisouted misstepsinthe OMC/V olvo Joint Venture, which IBBI’ spres dent admitted accounted for
“over 10" market share points for Brunswick. A549-50, A867.

Indead of confronting thosefacts plantiffsargue (at 24) that Brunswick hed recdls of itsown—as
if dl recalsexactly balanceeach other. But plaintiffsadduced no evidence (end citenonein therr brief) thet
Brunswick lost asnglesdeasareault of recdls. By contrast, OMC'sCEO and itsBoat Group Presdent
conceded that Cobral sdisaster was* horrible” costit“alossinmarket share” and cost it sdesof OMC
engines and boats. A771-74, 789-92. And instead of dealing with the undisputed fact that the
subsequently formed joint venture lost ten points of market share because Volvo mishandled thejoint
venture and “ soreg{ d] thewordthat OMC Cobraisobsolete’ (A260), plaintiffssmply declare without
explanation (at 25) that self-inflicted wounds like these were somehow theresult of “Brunswick’s
anticompetitive tactics.”

Aantiffscannot avoid thelega consequencesof their fallureto disaggregate by relying (at 71-72)
on cases like Agrashell and National Farmers Organization, which hold merely that the amount
of damages need not be proved with precision onceliability and causation have been established.
Decigonslike Amerinet, Review Appraisers, Blue Cross, MCl, Litton, and the other disaggregation
decisonscited by Brunswick (at 70) make clear that “ Sudiesthat fall to correct for sdient factors, not
attributableto the defendant’ s misconduct, * * * do not provide arationd bassfor ajudgment.” Blue
Cross, 152 F.3d a 593. Thosedecisonsare especidly sgnificant here, where plaintiffs conceded below
that they were required to disaggregate (see Brun. Br. 68); Hall acknowledged (A146) that he had the
“toolsthat potentialy could beusad” to do so, but Smply chosenot to gpply them; and thedidtrict court,

incons stently, denied Brunswick damagesonits counterclaim precisaly because Brunswick had not



disaggregated damages. Ad. 50-57. Had theditrict court pplied the same standard to plaintiffs dams,
it could not have allowed this verdict to stand.
CONCLUSION

Becausethejury’ sgenerd verdict did not digtinguishamong plaintiffs daimsinawardinglumpsum
damagesof $133,000,000, Brunswick isentitled tojudgment if plaintiffs' discount or acquisitionclams
areinvdid, or if plantiffsfailed to comply with thestatuteof limitations, or if Dr. Hall’ stheory isfaulty, or
if Brunswick lacked monopoly power. See Brun. Br. 74-75 (citing cases). Plantiffsmissthe point by
resoonding (at 73) that the verdict form did not requirethe jury to gpportion damages among plaintiffs
dams If thisCourt determinesthat any of plaintiffs daimsislegaly defective, the Court would haveno
way of knowing, basad ontheverdict form, whether thejury predicated damegeson alegdly permissble
basis. Ad. 106-07, 112-13. Beforethejury, plantiffsinsasted that it was Brunswick’s conduct in
combinationthet violaied theantitrust laws. SeeBrun. Br. 73. After urging thejury tofind ligbility bassd
upondl of Brunswick’ schdlenged conduct, plantiffscannot now fragment thet conduct in order totry to
save the verdict.

For the foregoing reesons and those st forth in our opening brief, thejudgment should bereversed
and the case remanded with directionsto enter judgment for Brunswick. Alternatively, this Court should
order anew trial ./

Respectfully submitted.

One of the attorneys for defendant-appellant-cross-
appellee Brunswick Corporation

4 Brunswick congidersit unnecessary torespond to plaintiffs cross-apped arguments (Br. 73-75)
challenging the district court’ sdenia of equitable rdlief (Ad. 64-82), but will, of course, respond to any
guestions from the Court at oral argument.
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